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LAY ADVICE AND 
ADVERTISING 


Is the public adequately protected by the existing 
provisions of the Solicitors Acts relating to unqualified 
persons ? Sections 45 to 50 of the Solicitors Act, 1932, 
impose various penalties on persons not qualified to act 
as a solicitor who so act in relation to litigation, the 
preparation of instruments relating to real or personal 
estate or to any legal proceeding, or the preparation 
of documents for the purposes of the Land Registration 
Act, 1925, or of papers for probate, etc. In some cases 
the prohibition is absolute : in others there is no offence 
unless the act is done for or in expectation of any fee, 
gain or reward. But one feature is common to all these 
provisions—no restriction is placed on the unqualified 
person who offers his services to the public as an adviser 
on legal questions, unless the prohibition on “‘ acting as 
a solicitor ’’ in s. 45 of the Act of 1932 can be regarded 
as covering such cases—a rather doubtful proposition. 


Now those who avail themselves of lay legal advice 
must be presumed to do so with their eyes open and 
cannot justly complain if by acting on it they find 
themselves in difficulties. An attempt to prevent the 
giving or taking of such advice would be both impossible 
and undesirable, but it does not follow that the self-styled 
adviser should be free to advertise his activities to the 
general public, the more so when it is remembered that 
the qualified lawyer is rightly debarred from any form of 
advertising. These reflections are prompted by a notice 
appearing in a recent issue of a weekly paper with a wide 
circulation in one of the home counties. Headed “‘ Death 
Duties ! ’’, the notice states that the advertiser ‘‘announces 
the formation of an advice bureau to deal with enquiries 
on this complex subject ’’ and continues: “‘ All estates 
exceeding £2,000 attract duty at rates from 1 to 75 per 
cent. Legitimate means of reducing this burden will be 
explained to serious enquirers. Strictest confidence 
observed.”’ 


ce 


One is familiar with the announcements of ‘‘ tax 
advisers ’’ or “‘ tax consultants,’”’ many of them reputable 
professional men, and any proposal to restrict advertise- 
ments offering advice on legal matters would clearly have 
to be framed with the utmost care, if legitimate and useful 
services to the community were not to be impeded. 
Nevertheless, there seems to be ground for consideration 
whether some check is desirable on the at present 
unfettered freedom to publish such advertisements. 

2 


CONTENTS 


LAY ADVICE AND ADVERTISING 


CURRENT TOPICS 
Appointments and Retirements .. ; 
The Prerogative of Mercy: Judicial Cubekenn 


Education of Magistrates .. 


Additional sae mpananal and the London County 
Council ‘ 


The Local Government _— sah Penne 
Regulations, 1949 Ne a 


Estates of Patients dying in Hospital 
Penalties for Motoring Offences .. 
Rating and Income Tax : 
Shooting-Brakes : Purchase Tax 
The Hilary Law Sittings 


TREE PRESERVATION ORDERS 

THE ADOPTION OF CHILDREN ACT, 1949 
SAFE SYSTEM : DUTY TO PROVIDE GOGGLES 
ROAD CONSTRUCTION COSTS— I 


COSTS 
Disbursements—II 


A CONVEYANCER’S DIARY 
Words of Relationship 


LANDLORD AND TENANT NOTEBOOK 
Rent Tribunal Procedure .. os Seat ite 


PRACTICAL CONVEYANCING—II 
HERE AND THERE 


NOTES OF CASES 


Isle of Thanet Electric Supply Co., Ltd., In re 
(Preference Shares in Winding-up) 


Marriage v. East Norfolk Rivers Catchment 
Board 
(Damage by Flood Waters) 


Pulton v. Leader 
(Road Traffic) 


Scutt v. Luxton 
(Road Traffic) 


REVIEWS 
BOOKS RECEIVED 


SURVEY OF THE WEEK 
Statutory Instruments 


NOTES AND NEWS 


SOCIETIES 





18 THE 


SOLICITORS’ 


January 14, 1950 


JOURNAL 


CURRENT TOPICS 


Appointments and Retirements 


Two retirements and three new appointments to the bench 
deserve note this week. Mr. Eustace CEcIL FULTON has 
retired from the Chairmanship of the London Sessions, 
which he has held since 1936, having from 1932 to 1936 been 
Senior Treasury Counsel at the Central Criminal Court. He 
is succeeded by Mr. EpwArD ANTHONY HAWKE, K.C., who 
succeeded Mr. Justice ByRNE as Senior Treasury Counsel on 
the latter’s appointment to the bench. On the county court 
bench, His Honour Judge ALLSEBROOK, county court judge 
on Circuit No. 3 (the Carlisle circuit) since 1934, has retired. 
Before being called to the Bar in 1913 he was a mining 
engineer from 1896 to 1909. From 1936 to 1939 he was a 
member of the Royal Commission on Safety in Coal Mines. 
He is succeeded by Mr. CHRISTIAN BEDFORD FENWICK, K.C., 
well-known leader on the North-Eastern circuit, and Recorder 
of Doncaster since 1933. Another popular appointment is 
that of Mr. G. W. WRANGHAM, who has been chosen to succeed 
the late Judge St. John Field, K.C.,as judge of the county 
courts on Circuit No. 20 (Leicestershire, etc.). 


The Prerogative of Mercy: Judicial Opinions 


THREE judges have given their opinions to the Royal 
Commission on Capital Punishment with reference to the 
exercise of the Royal prerogative of mercy in relation 
to capital punishment. The Lorp CHIEF JUSTICE, on 
5th January, said that while he did not desire to impugn 
or fetter the Royal prerogative, it happened over and over 
again that where the issue of insanity had been tried and 
decided by a jury, who had found the prisoner sane, an 
inquiry had been held in private without any representation 
of the prosecution or the convict, by persons who were not 
guided by a judge and who need give no reasons for their 
findings, with the result that the finding of the jury was 
reversed. He said that there had been a regrettable tendency 
to reprieve men who murdered their wives, merely because 
there was either an accusation, true or false, that the wife 
had committed adultery, or an admission of adultery. 
HuMpureys, J., said that since the Home Secretary is not 
required to take the public into his confidence as to the 
reasons for his decision, the practice introduces an element of 
secrecy and uncertainty, the two worst things that can 
happen in a criminal case. No individual, however eminent, 
he said, is capable of judging a criminal trial unless he has seen 
and heard the evidence. He expressed the opinion that the 
prerogative of mercy should be exercised only in very 
exceptional cases, and possibly the reason for its application 
in the particular case should be made publicly known. 
ByrNE, J., however, stated, with regard to the question 
whether there were too many reprieves, that there was a very 
great difference between passing the sentence and deciding 
whether it should be carried out. He did not subscribe to 
any criticism of the Home Secretary or of the way in which 
the prerogative was exercised. 


Education of Magistrates 


THE Magistrates’ Association have already shown their 
zeal in the cause of training magistrates for their duties. 
Since the passing of the Justices of the Peace Act, 1949, 
the association has arranged |for meetings of magistrates 
to be addressed by High Court judges while on circuit during 
the Spring assizes. PRITCHARD, J., is to address justices 


of Dorset at Dorchester on 18th January, and FINNEMORE, J., 


is to address Denbighshire justices at Ruthin on 27th January. 
HALLETT, J., will address Herefordshire justices at the end of 
February, and Byrne, J., is to speak to justices of Pembroke- 
shire and parts of Caernarvon and Carmarthenshire. In 
addition to these engagements an address by Mr. DANIEL 
HopkKIN, the metropolitan magistrate, has already been given 
on 10th January at Newcastle-upon-Tyne. Another meeting 
at Nottingham, on 18th January, is to hear an address by 
Mr. OLIVER BELL, the general secretary of the association. 
It is to be hoped that all magistrates will regard these arrange- 
ments as the merest beginning. In this field of work, while 
publicly stimulated endeavour has its value, nothing can 
take the place of individual sustained effort. Attendance 
at assizes and sessions and visits to prisons and institutions 
should be regarded as continuous duties from appointment 
to retirement. In legal practice one never ceases to learn, 
and that rule must also apply to judicial work. 


Additional Enquiries and the London County Council 


PENDING the issue of a special form of additional enquiries 
to accompany requests for local land charges searches to the 
London County Council, it has become the practice for 
Form Con. 294 (County Councils) to be used for making such 
additional enquiries. It has been thought that no charge 
was payable to the London County Council for answering 
these enquiries except where outstanding notices are disclosed 
(see Law Society’s Gazette, March, 1949, p. 67). The current 
(January) issue of the Gazette, however, now makes it clear 
that a charge of 5s. is payable if an answer to question 6, 
relating to outstanding notices, is required, whether or not 
any such notices are disclosed, and the fee of 5s. should 
therefore be sent with Form Con. 294 unless question 6 is 
struck out. The Gazette adds that the London County 
Council find it impracticable to use a duplicate Con. 294 
for replies, and it is therefore unnecessary to submit a 
duplicate unless additional questions are added to the printed 
form. 


The Local Government (Grants and Payments) 
' Regulations, 1949 


Ix an explanatory note to the Local Government (Grants 
and Payments) Regulations, 1949 (S.I. No. 2401), which 
came into operation on Ist January, 1950, reference is made 
to Pts. I and V of the Local Government Act, 1948, under 
which the Minister of Health is required to make a number of 
estimates and calculations in each year for the purposes of 
Exchequer grants payable to local authorities, and payments 
to be made by county councils to district councils, by the 
London County Council to metropolitan boroughs and by the 
British Transport Commission and the British Electricity 
Authority to the Minister for the benefit—in lieu of rates— 
of local authorities. The regulations specify the information 
required by the Minister for the purpose of these estimates 
and calculations and when, by whom and in what form it is 
to be supplied. They further specify the manner in which 
certain estimates and calculations are to be made and provide 
for their being treated as provisional only where later informa- 
tion will enable a more accurate final estimate or calculation 
to be made. The regulations also determine the method of 
payment to the Minister of the sums due from the transport 
and electricity authorities referred to and of the distribution 
by him of these sums among the local authorities concerned. 
Provision is made for consequential effect to be given under 
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the regulations to estimates, calculations and payments 
made before the regulations came into force. In a circular 
(114/49) issued by the Ministry of Health on 30th December 
it is stated that the regulations have been discussed in draft 
form with the associations of local authorities and the 
London County Council. 


Estates of Patients Dying in Hospital 


In a recent circular the Ministry of Health refer to the fact 
that where a person dies intestate and without lawful kin his 
estate, if solvent, belongs to the Crown and is dealt with by 
the Treasury Solicitor’s Department (or the Solicitors of the 
Duchy of Lancaster or Cornwall, as the case may be). It is 
stated that the Treasury Solicitor cannot act unless there is a 
prima facie case that the Crown is interested, and while it is 
no doubt the normal practice of hospital authorities to make 
inquiries whether or not the deceased has left a will or kin, 
a number of cases are being fruitlessly referred to the Treasury 
Solicitor without sufficient inquiries having been made. 
Precisely what preliminary steps should be taken or inquiries 
made must depend upon the particular facts of each case. 
But it is suggested that inquiries for a will or kin should be 
made at the last known address of the deceased or that from 
which he was admitted to hospital and of any close friend or 
other person known to have knowledge of the deceased’s 
affairs. The Treasury Solicitor points out that where a 
deceased does leave a will or is in fact survived by kin entitled 
to his estate, not only is the Crown not interested in the 
estate, but the Treasury Solicitor cannot act even if the 
persons entitled decline to move in the matter. 


Penalties for Motoring Offences 

JUDGEs and magistrates have public opinion behind them 
when they call for increased severity in dealing with motoring 
offences. It is difficult to think of any answer to a statement 
by His Honour Judge TuboR REEs at Epsom Magistrates’ 
Court in December, 1949. He said: ‘‘ Having regard to the 
grave and increasing massacre on the roads, the time is 
coming, if it has not already arrived, when motorists guilty 
of driving under the influence of drink should be sent to 
prison without the option of a fine.’’ A week later, at the 
opening of Bradford Quarter Sessions, the Recorder (Mr. FRANK 
BEVERLEY) pointed out that in 1948 326,130 people were 
convicted of traffic offences, or 49 per cent. of all the main 
types of offences. In his opinion far too much of the time 
of the police was occupied in dealing with traffic offences, and 
he contended that the only way in which offences of this kind 
could be reduced was that penalties should be increased by 
Parliament. Every decent citizen feels shocked at the 
massacre on the roads, but Parliament will never do anything 
about it until the public conscience becomes more vocal. 
Thanks to some members of the bench, it is gradually 
becoming so. 


Rating and Income Tax 


WE have received with much interest a copy of the first 
issue in a new and enlarged form of our learned contemporary 
Rating and Income Tax. Our first impression was one of 


surprise that so erudite and specialised a subject could be 
presented in so attractive a form: our next that, notwith- 
standing the—to some—chilling nature of the two branches 
of law with which it is concerned, the editor has succeeded 
in making a readable as well as informative weekly which 
will be of great service to solicitors. When, on 1st February 
next, the new system of assessment and the new valuation 
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machinery under the Local Government Act, 1948, come into 
operation, practitioners will find themselves increasingly 
consulted on questions of rating and they will remember that 
they will have right of audience before the local valuation 
courts and the Lands Tribunal in rating appeals. It is clear 
that the remodelled Rating and Income Tax, with its 
authoritative reports of the latest decisions of the courts on 
matters of rating and taxation and its valuable and informative 
articles, will be a boon to many solicitors now called on to 
advise in a possibly unfamiliar sphere. 


Shooting-Brakes: Purchase Tax 

THE shooting-brake, as has been decided in the magistrates’ 
courts and in the Divisional Court over and over again, is 
either a passenger vehicle or a goods vehicle according to the 
manner of its construction or adaptation. A new set of 
practical problems may be produced by a purchase tax order 
announced on 30th December, 1949, to take effect as regards 
vehicles delivered on or after Ist July, 1950. The words 
‘‘ constructed or adapted,” which have caused much argument 
in the past, appear in the new order. The charge of tax 
depends at present upon the vehicle having behind the driver 
roofed accommodation lit by side windows and fitted with 
seating for passengers. Under the new order the presence 
of rear seats or fittings for seats will not be a test of tax 
liability. It will be sufficient if the vehicle has roofed 
accommodation fitted with side windows, or constructed 
or adapted for the fitting of side windows, to make 
it liable for purchase tax, and detachable panels will not 
exempt it. Vehicles with wooden bodies must have the 
upper side panels mortised into the side framing of the vehicle, 
and in metal bodies any panels in the side must be an integral 
part of the body pressing. The conversion of a tax-free 
vehicle into one on which purchase tax would be payable 
will make the person who carries out the conversion liable to 
register as a manufacturer of chargeable goods and account 
for purchase tax on the full value of the converted vehicle. 


The Hilary Law Sittings 


THE new term which commenced on 11th January shows a 
heavy increase in actions set down and awaiting trial in the 
King’s Bench Division—1,256 as against-.742 tor the corre- 
sponding term of last year. This figure includes 31 jury 
actions and 1 action with a City of London special jury. 
There are 674 actions in the long non-jury list and 527 in the 
short non-jury list, the increases respectively being 351 and 
155 over the number in the corresponding term of last year. 
There are 7 cases in the commercial list, 2 in the Revenue list, 
and 14 short causes. In the Chancery Division there is a 
reduction as against the figures in the corresponding term of 
last year—47 non-witness and 89 witness actions as against 
48 and 114 last year. The total decrease as against last year 
with retained and other matters is 31. There are 9 Admiralty 
cases for trial. In the Divisional Court there is a decrease of 
29 in the total number of appeals, which is 112. There is an 
increase of 15 in the Divisional Court list proper to 56, but the 
Revenue list has decreased by 13 to 31. There are 3 in the 
Special Paper, 32 under the Pensions Appeal Tribunals Act, 
1943, 1 under the National Health Insurance Act, 1936, and 
1 under the Town and Country Planning Acts, 1932 to 1944. 
In the Court of Appeal there are 170 final appeals, 20 from the 
Chancery Division, including 4 in bankruptcy, 65 from the 
King’s Bench Division, including 8 in the Revenue Paper, 
27 from the Probate and Divorce Division, 57 from county 
courts, including 4 workmen’s compensation cases, and 
1 appeal from the County Palatine Court of Lancaster. 
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TOWN AND COUNTRY PLANNING ACT: 
TREE PRESERVATION ORDERS 


TREE Preservation Orders under the Town and Country 
Planning Act, 1947, are now being made in considerable 
numbers by local planning authorities. Until a few months 
ago arrangements were in force whereby the Board of Trade 
consulted local authorities before issuing licences for the 
felling of trees, and the authorities were, through this 
medium, in a position to exercise a certain amount of control 
and were forewarned of felling proposals ; now, owing, it is 
understood, to manpower difficulties, these liaison arrange- 
ments only operate in a few very limited cases which are 
specified in para. 23 of the memorandum mentioned below ; 
there is, therefore, now a greater incentive to authorities to 
make these orders. 

The sources of information on the subject are three :— 

(1) The Act itself, s. 28. 
(2) The Town and Country Planning (Tree Preservation 

Order) Regulations, 1948 (S.I. 1948 No. 1436). ° 

(3) The Memorandum on the Preservation of Trees and 

Woodlands, issued by the Ministry of Town and Country 

Planning, and obtainable from H.M. Stationery Office, 

price 6d. net. 

The memorandum, which also includes a model form of 
order which the Minister expects planning authorities to use, 
is in some ways the most important of the three, and any 
reader who may be concerned with an order is strongly 
recommended to purchase and read it. 

Although orders are referred to as tree preservation orders, 
they may relate either to (1) individual trees, or (2) groups of 
trees, or (3) woodlands, or to a combination of these. While 
there is no practical difference between individual trees and 
groups of trees, so far as the effect of the order is concerned, 
there is a difference, which will appear later, between these 
two and woodlands. 

The procedure on the submission of an order to the Minister 
is contained in reg. 4, which provides for notice to be given 
by advertisement and also individually to persons interested 
in the land and trees; in addition to giving notice to these 
persons the authority have to serve a copy of the order (though 
not necessarily of any map referred to in it) on them. An 
order is indeed a formidable document and is likely to cause 
some dismay to any recipient ; it is in fact another example 
of the complications introduced into planning by the 1947 
Act, the form of interim preservation order in use under the 
earlier legislation having been much simpler; though no 
doubt in many respects the new form is better in theory, and 
has of necessity to contain more detail as_ respects 
compensation, there is much to be said for some simplification. 

Twenty-eight days are allowed for the submission to the 
Minister of representations or objections in respect of an 
order. By reg. 5 every objection or representation must 
specify the particular trees, groups of trees or woodlands in 
respect of which it is made, and shall state the grounds 
thereof, otherwise it is not duly made, nor is it duly made if 
it is out of time; there is nothing in the regulation which 
authorises the authority or the Minister to extend the time, 
though possibly the latter might be persuaded to take 
cognizance of a late objection where there was some 
reasonable excuse for its lateness. It will be noted that an 


objector is required to state the grounds of his objection, a 
copy of which will normally be sent to the authority; by 
reg. 4 an authority, on submitting an order, must furnish the 
Minister with a statement of their reasons for making the 


order, but they are not required to furnish a copy to owners 
and other interested persons or place a copy on deposit for 
public inspection. Probably, however, a prospective objector 
would find the authority or the Minister willing to supply 
him with a copy of these reasons, which may, of course, be 
material in framing the objection. 

The Minister is not bound to hold a local inquiry or hearing 
into objections, but will normally do so. At any inquiry 
which is held it is for the authority to open with their case 
and the objectors follow, the authority being allowed to 
reply. 

If the order is confirmed the authority must advertise 
notice of confirmation and serve notice of it, with copies of 
the confirmed order (in this case any map forming part of the 
order will be included), on persons who were notified of the 
submission of the order. 

The order takes effect from the date of its confirmation. 
In cases of urgency, it may be that the Minister will confirm 
an order provisionally immediately on its submission to him, 
which he is entitled to do, but this provisional confirmation 
lasts for two months only, and, if the order has not been 
confirmed again within this period after compliance with the 
regulations as to notice and objections, it lapses. 

It is important for any reader, whether he be advising an 
authority or a potential objector, to know what circumstances 
justify the making of an order, and the Ministry’s memorandum 
is particularly valuable on these. There are two conditions 
which must be observed :— 

(1) An order can only be made in the interests of amenity. 
(2) It must be expedient to make the order. 

(1) Trees or woodlands are usually an important feature 
of the landscape and, provided they are visible to the public, 
whether or not the public have access to them, an authority 
should not have much difficulty in showing that interests of 
amenity are present. Man is, of course, conservative by 
nature ; many who would decry the felling of a clump of 
trees on a hill top would as soon object to the planting of such 
a clump on a bare but otherwise similar hill top. Nevertheless, 
the prohibition of the felling of the existing clump would, 
no doubt, be regarded as in the interests of amenity. The 
memorandum suggests that an authority should make an 
order only if the following question can be answered in the 
affirmative: “If these trees or woodlands were completely 
felled and no replanting took place, can it be said that there 
would be any appreciable loss of amenity ?’’ On the other 
hand, the examples given in the following paragraph of the 
memorandum of amenity considerations are so all-embracing 
that no authority reading it would have much difficulty in 
saying “‘ Yes’ in any case where conspicuousness, which the 
paragraph describes as an important element, is present. 
Owners objecting to orders for woodlands have been known to 
suggest that amenity considerations will be met if a belt 
round the outside only is preserved ; for reasons which will 
be mentioned later, however, this is not very satisfactory 
from the point of view of the authority. 

(2) The Act does not relate expediency to any particular 
factor, but the memorandum relates it principally to the 
character and reputation for efficient management of the 
owner, e.g., the Minister would not consider expediency to be 
present where the trees were owned by the National Trust 
or, save where a sale is contemplated or for other reasons 
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the existing state of affairs is not likely to continue, by a 
corporate body “ who have a reputation for efficient manage- 
ment with proper regard for amenity considerations.” The 
memorandum also reads : “‘ To a limited extent, the same may 
be said of certain woodlands in private individual ownership 
which are efficiently managed, although in such cases a 
change of circumstances through sale or death is more likely 
and protection by an order may be justified.” The net 
result seems to be that, in the case of private individuals, 
an authority will have little difficulty in justifying an order on 
grounds of expediency save perhaps where the land is part of a 
large estate managed by a competent agent. If an owner 
wishes to object that the making of the order is not expedient, 
he should certainly be prepared to prove at the inquiry his 
past efficient management and to assert that it is likely to 
continue. 

In considering whether to object to an order it should also 
be borne in mind that by s. 28 (2) of the Act an order cannot 
be made on land subject to a forestry dedication covenant 
under the Forestry Act, 1947, or in respect of which advances 
have been made by the Forestry Commissioners under the 
Forestry Acts, 1919 to 1947. Further, an order should not be 
made on a woodland which has already been substantially 
felled ; an order cannot compel the replanting of trees felled 
before it takes effect. 

The effect of an order is to prohibit any person from cutting 
down, topping, lopping, or wilfully destroying any tree 
comprised in it, or causing or permitting the same, without 
the consent of the local planning authority. Though this is 
the legal effect the practical effect will not usually be so 
serious as might be thought. In the first place, individual 
trees and groups of trees are very often planted for some 
specific purpose, e.g., ornament, shade or shelter, which 
itself requires their preservation, and in these cases the owner, 
unless he runs short of money, would hardly wish to fell them. 
In the second place, where an order relates to a woodland 
area, the felling of trees in accordance with the practice of 
good forestry will normally be approved by the local authority 
because the management of woodlands in accordance with this 
practice will itself preserve the amenities; in these cases, 
therefore, the owner will suffer little except an increase in the 
work of administration of his estate occasioned by having 
to apply for consents to fell, though even this can be mitigated 
in the case of large areas by his agreeing a plan of forestry 
operations with the planning authority (para. 30 of the 
memorandum). There may, of course, be cases where the 
interests of amenity will override the principles of good 
forestry, e.g., where the woodland is in fact only a large belt 
in a very prominent position, and it is in such a case that an 
owner may be more seriously affected, though possibly, 
but not necessarily, he might recover compensation as 
mentioned later. The model order provides, however, that the 
authority shall grant consent in accordance with the principles 
of good forestry, except where, in their opinion, it is necessary 
in the interests of amenity to maintain the special character 
of the woodland or the woodland character of the area, which 
is a fairly wide exception. In a few special cases, specified 
in s. 28 (5) of the Act and Sched. II to the model order, no 
consent is required, e.g., where a tree is dying or dead or has 
become dangerous. 

So much for the restrictive effect of an order, but in the 
case of woodlands it also has a positive effect because it 
requires an owner who has felled with consent to replant, 
though the Minister has power to dispense with this. In 
the case of trees and groups of trees there is no such require- 
ment in the order but the authority can nevertheless require 
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them to be replanted by making replanting a condition 
of any consent to fell; art. 4 of the model order specifically 
authorises this. 

In considering the effect of an order on a landowner it is, 
of course, important to have a good understanding of the 
right of the owner to compensation. So far there has been 
little opportunity of gauging the practical effect of the 
compensation provisions and of judging how far they are 
fair to the owner and the authority respectively. The Act 
itself contains no specific words on the subject but merely 
says that provision may be made in an order for the payment 
by the authority, subject to such exceptions and conditions 
as may be specified in the order, of compensation in respect 
of damage or expenditure in consequence of the refusal of 
a felling consent or the grant of a consent subject to conditions. 
It is, therefore, to the model order that we must look for 
instruction on the subject, and it is the writer’s view that 
this is so drawn that the financial burden on planning 
authorities is unlikely to be very heavy. The relevant 
articles in the order are Nos. 9-11, of which No. 9 is the 
substantive one; this entitles a person, who has suffered 
damage or incurred expenditure in consequence of any 
refusal of consent or grant of consent subject to conditions, 
to recover compensation in respect of such damage or 
expenditure. This is, however, somewhaé illusory as there 
are important exceptions. In the first place, as compensation 
is only payable on a refusal or a conditional consent no 
compensation is payable for expenditure incurred in replanting 
a woodland area, for the obligation is imposed by the order 
itself and not by any condition in a consent ; on the other 
hand, compensation may be payable for expenditure in 
replanting trees or groups of trees because, as we have seen, 
this liability arises only if a condition in a consent so provides. 
Secondly, the model order gives effect to a policy that no 
person should be entitled to compensation for being prohibited 
from doing that which a good and efficient owner would not 
do or from doing that which would be a serious injury to 
the public interest; this it does by providing that no 
compensation shall be payable in certain cases, as follows :— 

(1) As has been pointed out above, many trees or groups 
of trees are planted for a specific purpose such as ornament. 
There is little hardship in refusing compensation to an 
owner who is prohibited from felling suéh amenity trees, 
for they were not in most cases planted originally for 
their timber value. The model order is so drawn that 
a planning authority may schedule specific trees or groups 
of trees having an amenity rather than a commercial 
purpose and provide that no compensation shall be payable 
in respect of them. 

(2) No compensation will be payable in cases where the 
planning authority certify that their action in refusing 
consent to fell or imposing conditions is in the interests 
of good forestry, e.g., if they refuse consent to clear fell 
a wood where selective felling only would be in the interests 
of good forestry, or that the wood or trees have an out- 
standing amenity value or serve a special amenity; the 
precise details will be found in art. 6 of the model order. 

As examples of outstanding and special amenity the 
memorandum instances respectively a group of trees or 
small woodland which is a dominant feature of the 
landscape and a shelter belt or screen whose function would 
be destroyed by the proposed felling. 

The foregoing exclusions show how considerable a gap 
there is in the compensation provisions, though, on the whole, 
this is not unreasonable. The most likely type of case in 


which compensation will be payable in the case of woodlands 
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is where the interests of good forestry are overridden by those 
of amenity, but the amenity is neither outstanding nor 
special ; in the case of trees and groups of trees the hurdles 
to be surmounted to gain compensation are very high. 

Earlier in this article reference was made to objections 
by owners to the confirmation of orders where the owners 
suggested that the interests of amenity would be met by the 
preservation of a belt only round their woods. This seems 
to the writer to be unsatisfactory from the planning 
authority’s point of view because— 

(1) questions of good forestry should be determined in 
relation to the wood as a whole, for an efficient owner in 
planning his operations would, of necessity, plan for the 
whole wood ; 


THE ADOPTION OF 


Tuis Act, which came into force on Ist January, 1950, 
considerably amends the law of adoption ; the law as it stood 
before the passing of the new Act was summarised in an 
article which appeared in this journal on 24th- July, 1948 
(92 Sor. J. 400), and for the purposes of the present article 
it is proposed to deal only with the amendments which have 
been carried out by the new Act, and by rules which have 
been made by the Lord Chancellor under his statutory powers, 
and which are also effective from the same date. 

To deal primarily with the Act itself, s. 1 is in part 
declaratory of the old law in that it removes any doubts 
which may have existed as to the power of a parent to adopt 
his or her own child, either alone or jointly with his or her 
spouse; the same section then proceeds to enact that an 
adoption order may now be made in respect of an infant who 
is not a British subject, provided that he is resident in England 
or Wales. 

By s. 2 the “‘ age qualification’ of an adopter has been 
revised ; the applicant, or in the case of a joint application 
(which can, of course, only be made when the applicants 
are married to each other) one of the applicants, must now 
either (a) be at least twenty-five years of age, and at least 
twenty-one years older than the infant; or (b) be at least 
twenty-one years of age and a “relative” of the infant ; 
or (c) be the father (or natural father if the child is illegitimate) 
of the infant. The word “ relative ’’ means a grand-parent, 
brother, sister, uncle or aunt, whether of the full-blood, 
half-blood or by affinity, and includes persons whose said 
relationship depends on a previous adoption order, the father 
of an illegitimate child, and persons who would have been 
relatives if the child had been legitimate (s. 13). 

This new provision will get over a difficulty which has 
occasionally arisen in the past, where husband and wife have 
been unable to adopt a child jointly because one of them has 
been barred on the ground of age, and as a result the other 
spouse has had to apply alone ; in such cases it has sometimes 
happened that a second application has been made later on, 
when the spouse excluded from the first order has become 
eligible to adopt jointly by reason of having attained the age 
of twenty-five years. 

The consents required before an adoption order can be 
made are now those of all parents or guardians, and all 
persons liable by any order or agreement to contribute to the 
maintenance of the infant ; persons having the actual custody 
of the infant need no longer give their consents as such. 
The court, however, has power to dispense with the consent 
of (a) a parent or guardian who has abandoned, neglected or 
persistently ill-treated the infant; (b) a person liable to 
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contribute who has persistently neglected or refused to do so ; 
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(2) it is not unlikely that an authority would find it 
desirable to restrict felling in the belt for amenity reasons 
which they might be prepared to allow as a matter of good 
forestry if they had control of the whole wood and 
might so render themselves liable to payment of 
compensation. 

In conclusion it only remains to point out that an appeal 
is provided to the Minister against a refusal of consent to 
fell or the imposition of conditions on a consent, or against 
a certificate which has the effect of excluding compensation. 
The penalty for contravention of an order is a maximum 
fine of £50 and, in addition, for a continuing offence a fine 


of 40s. a day. 
R. N. D. H. 


CHILDREN ACT, 1949 


and (c) any person who cannot be found, or who is incapable 
of consenting, or who unreasonably withholds his consent 
(s. 3 (1)). 

A consent may be given subject to conditions as to the 
religious persuasion in which the infant is to be brought up, 
and without knowledge of the identity of the proposed adopter 
(s. 3 (2)); the decision in Re Carroll [1931] 1 K.B. 317 is 
thus overruled. Further provision for preserving the 
anonymity of the adopter is made by the rules. 

Consent may be given in writing, provided that the pro- 
posed adopters are named or described in the document ; 
and if the consent is attested by a justice of the peace (but not 
otherwise) it will be admissible without further proof of the 
signature to it. A written consent by the mother of the 
infant, however, is inadmissible unless the infant was at least 
six weeks old when the consent was signed, and unless it was 
attested on the date of signature by a justice of the peace (s. 3). 
In the case of consents executed outside the United Kingdom, 
the attestation may be by a person prescribed by the rules. 

While an application is pending, a parent or guardian 
who has “ consented ’’ may not remove the infant from the 
possession of the applicant unless he first obtains leave of the 
court ; in considering such an application for leave, the court 
is to have regard to the welfare of the infant. 

Section 4 of the Act has already been repealed by s. 7 (3) 
of the Law Reform (Miscellaneous Provisions) Act, 1949. 
It provided that so far as adoption proceedings were concerned 
the well-known rule in Russell v. Russell should no longer apply. 
Section 7 (1) of the Law Reform Act, however, now revokes 
the rule in relation to any proceedings by providing that 
“ the evidence of a husband or wife shall be admissible in any 
proceedings to prove that marital intercourse did or did not 
take place between them during any period,” although the 
section further provides (subs. (2)) that a husband or wife 
shall not be compellable to give evidence of these matters. 

As from 1st April, 1950, an adoption order or an interim 
order may only be made if the applicant (a) has had the care 
and possession of the infant for at least the previous three 
months ; and (4) has given notice to the local welfare authority 
at least three months previously of his intention to apply 
for an adoption order (s. 5). 

When a child has been placed out by a registered adoption 
society with a view to adoption, the proposed adopter, of 
course, cannot apply to adopt him until he has been in his 
care and possession for three months as provided by s. 5. 
Thereafter, he must apply for adoption within six months 
(not three months as hitherto provided by s. 6 (3) of the 
Adoption of Children (Regulation) Act, 1939), or alternatively 
he may within the same period give notice to the society of 
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his intention not to apply ; the remaining provisions of s. 6 (3) 
of the 1939 Act are unchanged. 

Where an adopter, or if the application is a joint one the 
male adopter, is a citizen of the United Kingdom and Colonies, 
the adoption order will confer similar citizenship upon the 
infant (s. 8). 

Although s. 5 (2) of the Adoption of Children Act, 1926, 
is not in terms repealea, the position enacted by that sub- 
section has been reversed; it provided in effect that an 
adoption order should not deprive the infant of, or confer 
upon him, any right to or interest in property. Section 9 
of the new Act, however, provides that on a death intestate 
or for the purposes of any will or settlement made after the 
date of an adoption order, the infant shall have the same 
rights of inheritance as if he were the natural legitimate 
child of the adopters and not of the natural parents. This 
provision does not apply to property entailed before the date 
of the adoption order, or to property settled so as to devolve 
with a dignity or title of honour. 

An adopter and the child adopted may not inter-marry. 
An adoption order made on or after Ist January, 1950, 
operates to determine the liability of the father of an illegiti- 
mate child under an affiliation order or agreement to support 
him, though arrears due at the date of the adoption order may 
be recovered ; but where the infant is adopted by his mother, 
being a single woman, the affiliation order or agreement will 
continue unless and until she subsequently marries (s. 11). 

Lastly, any error in an adoption order may be amended by 
the court which made the order. All adoption orders are to 
contain particulars of the date and country of birth of the 
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child, if known, his name and sex, the name, address and 
occupation of the adopter, and the date of the adoption order 
and description of the court which made it ; and it is the duty 
of the Registrar-General to enter these particulars in the 
Adopted Children Register (s. 12). 

The Lord Chancellor, acting under the power conferred 
upon him by s. 8 of the Adoption of Children Act, 1920, 
has made rules, to be known as the Adoption of Children 
(Summary Jurisdiction) Rules, 1949, and the Adoption of 
Children (County Court) Rules, 1949, governing applications 
for adoption orders in the courts of summary jurisdiction 
and in the county courts respectively. 

It is not proposed to deal with these rules in any detail 
in this short article, but it should be stated that they have 
re-drafted many of the forms to be used on applications under 
the new Act, and contain a number of ancillary provisions 
calculated to ensure secrecy ; the old rules are revoked except 
so far as pending applications are concerned ; and the duties 
of the guardian ad litem are amplified and extended. In 
particular it is provided that, although the applicant, the 
guardian ad litem, and the infant (if a respondent) must attend 
personally before the court, a respondent other than the 
infant is not to be required to do so unless the court considers 
that there are special circumstances which render his atten- 
dance necessary. The court may also dispense with the 
personal attendance of one of two joint applicants if the 
notice of application is verified by an affidavit or declaration 
made by that applicant and attested by a justice of the peace 
(or, if made outside the United Kingdom, attested by a person 
prescribed under the rules). no. Ss. 


SAFE SYSTEM: DUTY ‘TO PROVIDE GOGGLES 


In Paris v. Stepney Borough Council [1949] 2 AllE.R. 843 ; 
93 SoL. J. 710, the Court of Appeal disallowed a claim by a 
workman who had sustained an eye injury owing to the 
absence of protective goggles. A first glance might have 
suggested that the court had overruled Finch v. Telegraph 
Construction Co. (1949), 93 Sox. J. 219, where Devlin, J., 
awarded damages on similar grounds, but this is not so, 
and the two cases do not bear comparison. 

In Finch’s case the workman was engaged in grinding a 
metal cylinder, when a fragment flew into his eye. By statute 
(Factories Act, 1937, s. 49; Protection of Eyes Regulations, 
1938) there was a duty to provide goggles in such a process, 
and the workman clearly succeeded under this head: the 
discussion really turned on whether goggles had been provided 
when, though they were kept in the factory, the workman 
had not been told where to get them. 

However, Devlin, J., went on to give a decision on liability 
at common law. He held that the process was a dangerous 
one, and that to carry it on without goggles or other protection 
was a breach of the employer's duty to provide a safe system. 
This seems to be a sound application of established principles 
regarding safe system. 

In the Paris case the plaintiff was a fitter in a garage, and 
was engaged in the ordinary, everyday operation of removing 
a bolt from a motor vehicle. The bolt had rusted in, and he 
had to use a hammer to detach it, with the result that a 
piece of metal flew into his eye. He had not been provided 
with goggles. 

Up to this point, it is clear that no dangerous process was 
being carried on: and the trial judge held, in fact, that the 
defendants were under no duty to provide goggles for their 
employees in such circumstances. With this finding the 


Court of Appeal concurred, and Lord Goddard, C.J., remarked 
in the course of his judgment : “‘ The operation is not to be 
classed as dangerous because very occasionally, or in the 
course of years, an accident may happen.’’ Thus, the case is 
at once differentiated from Finch’s case, where the operation 
was found to be dangerous. 

However, in the Paris case there was this peculiarity, that 
the plaintiff was a one-eyed man, and therefore ran the risk 
of more serious injury than the other workman: in fact, as 
the result of the accident, he became totally blind. Lynskey, J., 
held that the employers ought to have taken his peculiarity 
into account. The Court of Appeal disagreed with this view 
of the law. They did not go so far as to say that the system 
need not take into account the idiosyncrasies of individual 
workers (though this may well be good law). The decision 
turned on the narrower point that the plaintiff did not run 
a greater risk than other workmen : the difference was simply 
this, that if he was injured the damage would be greater than 
in ordinary cases. The measure of liability is not the same 
thing as the measure of damages. 

Before parting with the case, one final comment must be 
made. In the course of his judgment Lord Goddard said : 
“The duty of the employer is not to expose his workmen to 
unusual danger . It is usual to say (on the basis of 
opinions in the House of Lords) that the duty is not to expose 
the workmen to unnecessary danger. The distinction is an 
important one, as the rights of a workman are greater than 
those of an invitee (who is entitled to be protected from 
unusual dangers only), as Lord Goddard himself has said. 
It must be supposed (as the judgment was not a reserved one) 
that Lord Goddard used the word “ unusual ”’ per tncurtam., 
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ROAD CONSTRUCTION COSTS—I 


THE cost of making up roads is very heavy indeed at the 
present time. On the other hand, the Town and Country 
Planning Act, 1947, has reduced the value of a great deal of 
land in respect of which road charges may be imposed. 
Consequently, it is most important that solicitors should 
advise their clients how land may be affected and should 
bear the rules in mind in carrying out transactions affecting 
land. The object of the present notes is first, to give an 
outline of the main statutory rules as to road charges, secondly, 
to draw attention to a few practical points arising on con- 
veyancing transactions, and thirdly, to consider the effect of 
the 1947 Act, particularly in regard to development charges. 

Local authorities have statutory powers available to enforce 
the making up of streets, which are not already highways 
repairable by the public. It must be noted first, that the 
powers exist even though a street is dedicated as a highway 
provided that the liability to repair it has not passed to the 
public, and secondly, that “‘ street ’’ is defined, very widely, 
to include any road, lane, footway, square, court, alley or 
passage whether a thoroughfare or not (Public Health Act, 
1875, s. 4). Where any such street in an urban district or the 
carriageway or any other part of such street is not made up 
to the satisfaction of the authority that authority may, 
by notice addressed to the owners or occupiers of premises 
“fronting adjoining or abutting ’’ on to the street, require them 
to make it up (¢bid., s. 150). Where there are a number of 
frontagers, each responsible only for a small length of the street, 
it is impracticable for each to make up his own portion and it is 
usually very difficult to arrange for the work to be done as 
a whole and for apportionment of the cost payable to the 
contractor. Consequently, the work is most often done by 
the local authority in default and the cost recovered from 
frontagers in proportion to the length of their frontage. 
Such cost may be recovered by summary proceedings and, 
of course, it is possible for a person to allege that he is not 
liable, for instance, because he was not a frontager, his land 
being separated from the street by an intervening strip. 
Another remedy which is more often available, but which is 
often forgotten, is to appeal to the Minister of Health under 
the Public Health Act, 1875, s. 268, and on such an appeal 
being made any proceedings for recovery of expenses will be 
stayed. The appeal may be made by any person who 
“deems himself aggrieved by the decision of the local 
authority ’’ and the Minister may “‘ make such order in the 
matter as to |him| may seem equitable.”’ This undoubtedly 
gives the Minister a very wide discretion, and, although 
solicitors often suspect otherwise, it does not seem that he is 
unduly reluctant to vary the decision of the local authority. 
In kk. v. Local Government Board (1882), 10 Q.B.D. 309, 
Baggallay, L.J., said that the power, now that of the Minister, 
included jurisdiction to inquire into the whole matter including 
the question whether the aggregate amount of the expenses 
was unreasonable or unnecessary. Road-making costs are 
now very high and it might well be argued, for instance, that 
it is inequitable to call on an owner to pay the cost of making up 
a back street at the present time, if it has been unpaved 
for many years. 

The alternative procedure which may be used is that 
contained in the Private Street Works Act, 1892. This statute 
applies in place of the Public Health Act, 1875, s. 150, in all 
rural districts but in urban districts only if it has been adopted 
by resolution of the authority (s.,2). Where this procedure 


applies (in urban areas it is necessary to inquire of the authority 
if it has been adopted), the frontagers have no power to do 


the work themselves. On the other hand, the local authority, 
instead of apportioning the expense between frontagers 
solely on the basis of the length of frontage, may have regard 
to the benefit derived by any particular premises, and to the 
amount of work already done by owners, and may even 
require payment of part of the cost by owners of premises 
which do not front to the street if access is obtained from the 
street and they will benefit. 

Under the 1892 Act a provisional apportionment of cost is 
made before work is carried out and an owner may object 
to the proposals, for instance, on the grounds that the proposed 
works are insufficient or unreasonable, or that the estimated 
expenses are unreasonable. An objection is, under this 
statute, heard by the court of summary jurisdiction. 

Where any street has been made up under the 1875 Act, 
the authority may declare it to be a highway repairable by 
the public unless the majority in number of the owners of the 
street object within one month (Public Health Act, 1875, 
s. 152; Public Health Acts Amendment Act, 1890, s. 41). 
Similarly, where the works mentioned in the 1892 Act of 
paving, etc., have been executed, the local authority may 
declare the street to be a highway repairable by the public. 
The comment in Lumley’s Public Health, 11th ed., vol. IV, 
at p. 4867, to s. 19 of the 1892 Act, containing this provision, 
is so important that it is quoted: “‘ This section is in 
substitution for the P.H.A., 1875, s. 152, or, where the P.H.A. 
(Amendment) A., 1890, has been adopted, for s. 41 of that Act. 
It is to be observed, however, that under this section the works 
need not have been executed by the authority, nor can the owners 
of the street object to its being declared a highway repairable 
by the inhabitants at large. Under this Act, therefore, a 
street in all respects private may be opened for public traffic 
without the consent of the owners and possibly to their 
detriment.”’ 

Even if the authority do not wish to take over the road 
as repairable by the public they can be compelled to do so. 
Where the road was made up under the 1875 Act, a power 
for the owners of the greater part in rateable value of premises 
in the street to require it to be taken over is contained in the 
Public Health Act, 1925, s. 82, and there is a similar provision 
in the Private Street Works Act, 1892, s. 20. These powers 
should not be overlooked. Once a road has been made up 
it is usually advisable to make sure that it is taken over so 
that the cost of future repairs will fall on the local authority. 
Many local authorities take over the roads without any request 
from the frontagers but it is advisable to make sure that this 
has been done. 

The very common arrangement whereby the builder of a 
house undertakes to make up the road continues to give rise 
to difficult problems. The cost of road making is now so 
high that any burden which falls on the purchaser of the house 
is likely to be serious and the utmost care is needed in carrving 
out the sale of the house. 

In the first place, if the house is sold on the terms that the 
builder shall make the road, a provision to this effect should 
be put in the contract. A few practical points arise with 
regard to such a provision. It is advisable to state that this 
undertaking shall remain in force after the conveyance to 
the purchaser so that no question of merger of the contract 
in the conveyance may arise. If this is not done, and the 
work has not been carried out by completion date, a similar 
covenant may be included in the conveyance. Secondly, 
it is as well to word the undertaking or covenant in such a 
way that it is expressed to operate in favour of the purchaser 
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and his successors in title. Even if successors in title are 
not mentioned it seems, for reasons given at 92 SoL. J. 630, 690, 
that the benefit of it will pass even without express assignment, 
to a successor in title of the purchaser, but it is better not to 
leave any doubt on this point. A third point is that the 
provision should be such that the builder is required to 
indemnify the purchaser against any charges which may arise 
on the taking over of the road by the local authority. A good 
form of indemnity is to be found in Key and Elphinstone’s 
Precedents, 14th ed., vol. 1, p. 907, but there are cases in 
which it may be as well to provide that the builder will make up 
the road himself and also for indemnity against local authority 
charges. This may be so, for instance, if it is agreed that the 
work shall be done within a fixed period or if the purchaser 
is to have power to say when it shall be done. 

It is very necessary that a purchaser’s solicitor should 
inquire as to any agreement by a builder to bear road charges 
and make the provision mentioned above. The writer knows 
of cases in which the purchaser has relied on verbal assurances 
by the builder and no term has been included in the contract 
or conveyance. Usually the builder does carry out his verbal 
undertaking but very often the standard of the work is not 
such that the local authority are prepared to take the road 
over as a highway repairable by the public. It is most 
important that the standard of the work should be specified 
as being such that the authority will take the road over. 
It often happens that the road is made in a way which appears 
to an inexperienced person to be adequate, but which is not 
up to the standard of the authority. The important point 
to the purchaser is that the builder should discharge all 
liability until the road is taken over and the liability passes 
to the local authority. If he finds, some time after the road 
has been made, that it is not up to standard and he is required 
to pay the cost of further works he is likely to be seriously 
concerned. P 

It seems to the writer to be possible that in some cases the 
purchaser’s solicitor may be guilty of negligence and liable 
to the purchaser in damages if he does not make provision 
for road charges. This might arise, for instance, if it was 
well known that the builder represented that purchasers 
would be free from liability but no provision was made, and 


Costs 





IN our last article we touched on R.S.C., Ord. 65, r. 27 (29a), 
and it would perhaps be as well to draw attention to a 
somewhat curious position that has arisen out of that sub-rule. 


The sub-rule, it will be observed, provides that no disburse- 
ments shall be allowed which have not been actually paid 
before delivery of the bill of costs, unless the bill shall expressly 
state that they have not been paid, and shall set out such 
unpaid items of disbursements under a separate heading, 
in which case they may be allowed by the taxing master if 
they are actually made before the commencement of the 
proceedings in which the taxation takes place, and “are 
made in discharge of an antecedent liability of-the solicitor 
(including counsel's fees) properly incurred on behalf of the 
client.”’ 

Note, in the first place, that the bill itself shall expressly 
state that certain items are unpaid. It is not sufficient to 
State this fact in a letter accompanying the bill (see 
Ke Hildesheim {1914) 3 K.B. 841). If, however, the bill is 


delivered in a form which implies that the disbursements 
have been made when, in fact, they have not, then the bill 
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it is suggested that a solicitor who acted for both the builder 
and the purchaser in the sale would be particularly liable to 
be attacked. 

Of course the most satisfactory solution to the problem 
is for the purchaser to retain a sum of money out of the 
purchase money to secure the carrying out of the work, 
but builders often object to such retention. Attention is 
drawn to the Birmingham Corporation Act, 1948, s. 26, 
whereby a vendor who agrees to sell land and to indemnify 
the purchaser against road charges must, before completion, 
deposit with the corporation, or otherwise secure to their 
satisfaction, the payment of such sum as will in their opinion 
be sufficient to meet the road charges. This provision is 
noted in the Law Society's Gazette, November, 1948, p. 198, 
where attention is drawn to the difficulties which will be caused 
to conveyancers if local Acts make a number of such 
amendments to the general law. 

In fixing maximum selling prices for houses to be erected 
under the authority of building licences, local authorities 
usually take into account the cost of road works. It will 
often be found, therefore, that a building licence specifies 
the work as including the provision of roads and, in this case, 
a purchaser who pays the maximum permitted price should 
make sure that the road has been made up, or should deduct 
an appropriate sum from the price. 

A point arises on the drafting of leases. Under both the 
1875 and 1892 Acts, costs of road works fall on the owners. 
On the other hand a repairing covenant in a lease may be 
so widely worded as to throw the burden on the tenant. 
For instance, a covenant that the tenant will pay “ all assess- 
ments and outgoings ”’ will make the tenant liable. The word 
““impositions ”’ will apparently have the same effect (Lowther 
v. Clifford (1927) 1 K.B. 130), but not the word “ assessments ”’ 
if used by itself (Lumby v. Fauwpel (1904), 90 L.T. 140). 
If the term is a short one it may be very unreasonable to 
accept such a liability and a solicitor acting for an intending 
tenant in the preparation of a lease should look to the point 
unless he knows that all adjoining streets have been taken 
over by the local authority (and, even then, a wide covenant 
may involve the tenant in other liabilities). 

5.G.S. 


DISBURSEMENTS—II 


may be withdrawn and a fresh bill delivered correctly setting 
out the unpaid items (see Re A Solicitor (1943) Ch. 8). 

Observe further that so far as these unpaid items are 
concerned, they may be allowed (a) provided they are paid 
before the commencement of the proceedings in which the 
taxation takes place, if those proceedings are commenced 
by the solicitor, and (4) if they are paid before the commence- 
ment of the taxation, where the proceedings are commenced 
by the client or by a third party. 

The point of time when the taxation commences is the 
moment when the taxing master begins to deal with the bill 
(see Re Hildesheim, supra). 

All this seems to be reasonably clear. One would have 
thought also that the quoted words set out in our second 
paragraph above were themselves sufficiently plain to admit 
of no argument, and that the bracketed reference to counsel’s 
fees implied that such items were included in the relief 
afforded by the sub-rule. However, one’s equanimity is 
somewhat disturbed by the observations of Scott, L.J., in 
Re A Solicitor (1936) 1 K.B, 523, when his lordship observed 
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that : ... We must not be understood to express an 
affirmative opinion that part of the regulations (sub-r. 29a) 
can have the effect of authorising the inclusion in the bill 
of costs of any disbursement which is not a legally enforceable 
debt from the client to the solicitor.” He went further when 
he said that “ to enter unpaid counsel’s fees in a bill of costs 
under the permissive words of the regulation would be a 
direct violation of the prohibition of the statute.”’ 

The point involved seems to revolve round the fact that 
counsel’s fees are not an antecedent liability of the solicitor, 
since they are gratuitous payments and are not legally 
enforceable debts. ‘‘ A disbursement charged by a solicitor 
against his client for counsel’s fees must always have meant 
a disbursement actually made—money paid out of the pocket 
of the solicitor—since ex hypothesi counsel’s fees, being in law 
mere gratuities, and not constituting a debt due from the 
solicitor to the barrister, cannot be due from the client to the 
solicitor until the latter has actually paid the counsel ”’ 
(Scott, L.J., in Re A Solicitor |1930| 1 K.B. 523). 

It is difficult, in the face of these judicially expressed 
views, to suggest that the solicitor is entitled te rely on the 
relief afforded by sub-r. 29a, so far as counsel’s fees are 
concerned, and it seems that the only safe course is to see 
that these fees, at least, are paid before an action on a bill 
commenced. This may be difficult because 
proceedings for the taxation of a bill of costs may be com- 
menced by the client himself or by a third party who is liable 
to meet the bill. 

The only advice that can be offered in these circumstances 
is that the solicitor should make it a rule that before he incurs 
counsel’s fees he should obtain sufficient money on account 
from the client to pay such fees, which he should do before 
delivering the bill to the client. He can then, quite properly, 
include the counsel’s fees as disbursements actually made, and 
give credit for the sum received from the client on account ; 
and there would be no objection to his transferring the amount 
received on account from the clients’ account at the bank 
to the office account, a course which he is entitled to take 
under r. 7 of the Solicitors’ Accounts Rules, 1945. 

Whilst dealing with this subject of counsel’s fees it may be 
opportune to consider one or two other points in relation 
thereto. In the first place, a good deal of controversy has 
arisen with regard to counsel’s entitlement to his brief fees in 
an action where he has not attended the hearing for part or 
all of the time. The general rule is that the acceptance by 
counsel of a brief does not necessarily imply that counsel will 
attend the whole of the hearings, and if he does not do so 
because he is detained in court on another case, then it is 
customary not to withhold any part of the fee. Indeed, in a 
party and party taxation, counsel’s non-attendance is no 
reason for disallowing any part of his fees (see Charman v. 
Brandon (1900), 82 L.T. 369). 

However that may be, where counsel has accepted a brief 
on the understanding that he will appear personally at the 
trial, and he fails to do so, then he should return the fee, 
whatever the cause of his non-attendance. This view has the 
support of the General Council of the Bar. 

Again, whilst it is customary to pay a junior counsel a 
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recognised proportion of the leader’s fee (normally either 
two-thirds or three-fifths), yet, if the junior counsel accepts a 
brief with a specific fee marked thereon, and a senior counsel 
is afterwards briefed, and the fee paid to him is greater than 
the fee of which the junior’s fee represents the customary 
proportion, there is no justification for the junior refusing to 
attend the trial or to press for an increased fee. Again, this 
proposition has the support of the General Council of the Bar. 

On the other hand, where the solicitor marks a junior’s 
brief with a fee which is the customary proportion of the 
leader’s fee, then the taxing master is not justified in allowing 
the junior less than that figure (see Re Park ; Bott v. Chester 
[1921] W.N. 259). 

Refresher fees are a matter upon which there are many 
divergent views. Under R.S.C., Ord. 65, r. 27 (48), the 
taxing master is empowered to allow in respect of every 
period of five hours in excess of the first five hours during 
which the trial is taking place refresher fees of between five 
and ten guineas for leading counsel and between three and 
seven guineas for junior counsel. There is a proviso to the 
sub-rule to the effect that in solicitor and client taxations 
higher fees than these may be allowed. However, this 
sub-rule and the proviso are somewhat overshadowed by 
sub-r. 29, which empowers a taxing master to allow all such 
costs as are necessary or proper for the attainment of justice, 
and under this sub-rule higher fees than those set out above 
are customarily allowed. 

The practice of the Central Taxing Office, in most cases, is 
to allow refresher fees at the rate of 50 per cent. of the brief 
fee in a party and party taxation, although counsel normally 
expect something higher than this. 

In calculating the time for the purpose of determining the 
number of refresher fees, it will be noted that only the time 
actually occupied by the court will be taken into account 
and the mid-day break will be excluded (see Wright v. Bennett 
[1947] K.B. 828; this decision of Denning, J., 
supersedes that in Collins v. Worley (1889), 60 L.T. 748, 
which had decided that the mid-day break should be included 
in the calculations). It should be noted, further, that refresher 
fees are allowed only for the work done in court, so that for 
such time as counsel is absent from court no refresher fee is 
allowable. 

In determining the time for the purpose of ascertaining the 
proper refresher fees due to counsel, it is customary to obtain 
a copy of the associate’s certificate showing in detail the 
periods during which the trial occupied the time of the court. 
By adding together the times shown in this certificate and 
dividing the total by five, it is possible to calculate the 
number of five-hour periods, and for each of these, after the 
first, and for the odd period at the end, counsel is entitled to 
the appropriate refresher fee, provided he was in court all 
the time. If he was not, the period of absence must be 
deducted. 

It must, of course, be appreciated that the taxing master 
has absolute discretion, and if he is of the opinion that the 
total fee paid to counsel, by way of brief and refreshers, is 
excessive, then he may reduce the brief fee and calculate the 
refresher fees on the reduced brief fee. J.L.R.R 





The Export of Goods (Control) (Consolidation) Order, 1949, 
which came into operation on 7th January, 1950, brings up to 
date the previous Consolidation Order (1948) and all subsequent 
amendments. 


A special university lecture will be given by Professor E. C. S. 
Wade, M.A., LL.D., at King’s College, Strand, W.C.2, at 5.30 p.m., 
on 15th March, on the subject of ‘“‘ Defamation,” 
will be free, without ticket, 


Admission 





Mr. WILLIAM CHARLES Crocker, M.C., has been appointed 
by the Master of the Rolls to be a member of the Disciplinary 
Committee under the Solicitors Acts to fill the vacancy caused 
by the death of Sir Douglas Garrett. 

On the retirement of Judge Allsebrook from the County Court 
Bench, the Lord Chancellor has decided to appoint Mr. CHRISTIAN 
BEDFORD FENWICK, K.C., to succeed him as Judge of Circuit 
No, 3 (Carlisle, etc.), on the 13th January, 1950, 
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WORDS OF RELATIONSHIP 


WILL construction decisions do not ordinarily afford a profit- 
able topic for the legal commentator, but the point that was 
decided in Re Davidson {1949} Ch. 670 is of more general 
interest than such questions usually are. It concerned, 
generally, the meaning to be ascribed to words denoting 
relationship in wills and, more particularly, the question 
whether such a word, if it can clearly be seen to have been 
used by the testator in one part of the will in a sense peculiar 
to himself, should be construed throughout the will, or in 
other parts of the will, as bearing that peculiar meaning. 

Lord St. Leonards said, on one occasion: “It is a well 
settled rule of construction and one to which, from its sound- 
ness, I shall always strictly adhere, never to put a different 
construction on the same word where it occurs twice or oftener 
in the same settlement, unless there appears a clear intention 
to the contrary” (see Ridgeway v. Munkitterick (1841), 
1 Dr. & War. 84, at p. 93). Unfortunately, whatever force 
this observation may have in the construction of a properly 
drawn settlement, so far as the meaning of words of relation- 
ship in wills goes there is no such salutary rule, and the 
result is a good deal of confusion. Words in a will should 
have ascribed to them their natural, primary meaning unless 
a sufficient context appears to justify a different construction 
being put upon a word on the particular occasion in question, 
but the trouble is that testators who make their own wills, 
or adapt the drafts which others have prepared for them 
professionally, seldom know that the natural meaning of a 
word for this purpose is that which is found first ascribed to 
it under a particular head in a good dictionary. A would-be 
testator would almost certainly be surprised to learn that the 
expressions “‘nephew”’ or “ cousin,’”’ for example, do not 
include persons fulfilling that description by affinity only, or 
even that the expression “ child’’ does not include a step- 
child without a context. 
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In Re Davidson the testatrix’s husband had been married 
twice, first to the testatrix’s sister, by which marriage there 
had been issue only one child, a son J F D, and then to the 
testatrix, by which marriage there had been issue once again 
only one child, but this time a daughter K N. At the date of 
the testatrix’s death J F D was married and had two children, 
a daughter N M and a son D J, but the testatrix’s daughter 
K N was unmarried. By her will the testatrix made several 
specific bequests in favour of the persons whom she described 
as ‘“my son J FD,” “my granddaughter NM” and “ my 
daughter-in-law EMD ”’ (these initials being in the will in 
each case replaced by the full names of the recipients), and 
then went on to dispose of her residuary estate, subject to 
certain trusts which are immaterial, on trust for such of 
“my grandchildren ’’ as should attain the age of twenty-one 
or marry previously to attaining that age. As has been 
seen, the testatrix had no grandchildren at her death, but 
she did have step-grandchildren, that is to say N M and D J, 
the children of her step-son J F D, and the question arose 
whether they were the persons designated by the testatrix 
to take her residuary estate. 


Roxburgh, J., first construed the will apart from authority, 
and concluded that it was impossible to exclude from the 
class of grandchildren designated to take the residue the 
child N M, whom the testatrix had described as her grand- 
daughter, and equally impossible to exclude the child D ] 
who, if not actually described in the will as a grandson, was 
the brother of NM, and the child of J F D who had been 


described as a son by the testatrix. It was, in the learned 
judge’s view, a case ot deliberate misdescription on the part 
of the testatrix, who had used certain words of relationship 
in her will in a sense peculiar to herself. The authorities 
were next examined, and the conclusion reached that there 
was nothing in them to preclude a decision, on the wording 
of this particular will, in favour of the view which the learned 
judge had adopted apart from authority. But the qualifi- 
cation is important, and the fact that the case has been 
widely reported should not be taken as an indication of any 
general rule that, in similar circumstances, if a person is 
described in one part ot a will as bearing a relationship to 
the testator which that person does rot in tact bear according 
to the natural, primary meaning of the word descriptive of 
the relationship used by the testator, the meaning ot that 
word should be enlarged in other or at least subsequent parts 
of the will to include the person so misdescribed, or both the 
person so misdescribed and all others standing in the same 
natural relationship to the testator. 

There are many cases on the point. For example, in Wells 
v. Wells (1874), L.R. 18 Eq. 504, the testatrix made a specific 
gift to AB, whom she described as her niece, but who was 
in fact her husband’s niece, and it was held that A B was not 
entitled to participate as a residuary legatee under the 
testatrix’s residuary gift in favour of all her nephews and 
nieces ; Jessel, M.R., considered that the enlargement of the 
primary meaning of the expression “‘ nephews and nieces’ 
to include a niece by affinity merely by reason of the circum- 
stance that AB had previously been described as a niece 
was precluded by authority which the court was bound to 
follow. On the other hand the Court of Appeal, in construing 
an extraordinarily diffuse and difficult will in Re Jodrell 
(1890), 44 Ch. D. 590, in which the composition of the class 
of residuary legatees depended on the meaning to be given 
to various words describing relationship, refused to accept 
any canon of construction as binding upon the court, and 
indeed no single authority is to be found as relied upon in 
any of the judgments in the Court of Appeal in that case. 
This was accepted gs the correct approach to the problem in 
Re Cozens |1903| 1 Ch. 138, which in its turn was followed 
in Re Davidson as authority for the proposition that, in cases 
of this kind, the true rule is to determine by the language 
and context of each will, including the consideration of the 
whole instrument and any properly admissible evidence, the 
meaning of the expressions it contains. In the same sense is 
the decision in Re Green |1914) 1 Ch. 134, also cited with 
approval in the present case. 

3ut although the present decision follows the two earlier 
authorities last cited in repudiating the necessity of following 
a hard and fast rule of construction in these cases, it is 
interesting to note that in neither of the two cases followed 
was an attempt to enlarge the primary meaning of a word 
descriptive of relationship in a residuary gift successful so as 
to include in the class of residuary legatees persons who had 
in an earlier part of the will been described as standing in 
the degree of relationship in question to the testator. More- 
over, Re Davidson is an extremely strong case ; not only did 
it differ from most of the cases on this question in that the 
determination of the court was required as to the existence, and 
not merely the extent, of a class of beneficiaries, but it 
was the clearest possible case of a testator providing his own 
dictionary for the interpretation of the contents of his will. 
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As was said in another construction case, although one of a 
different kind: “If you find that that is the nomenclature 
used by the testator, taking his will as the dictionary from 
which you are to find the meaning of the terms that he has 
used, that is all which the law requires,” per Lord Cairns in 
Hill v. Crook (1873), L.R. 6 H.L. 265, 285. 

It would seem, therefore, that the cases which tend to 
indicate the absence of any authoritative canon of construction 
in regard to the enlargement of the meaning of an expression 
denoting relationship in one part of a will by the use of that 
expression in an enlarging sense in another part of the will, 
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and which were relied upon in Re Davidson, still require a 
very strong context before they can be applied to another 
instrument so as to enlarge the meaning of a word indicating 
a certain relationship beyond its primary meaning. In any 
case where a substantial amount is involved in the interpre- 
tation of the word and agreement cannot be reached, a 
reference to the court is still the only safeguard, and Re 
Davidson should not be relied upon as deciding anything 
much more than the point which arose in the very special 
circumstances of that case. 
“ABC” 


RENT TRIBUNAL PROCEDURE 


In a letter to the Editor which appeared in our issue of 
24th December, 1949, a reader called attention to certain 
features of the procedure followed by tribunals under the 
Furnished Houses (Rent Control) Act, 1946, and to its 
consequences. The occasion was a proceeding of which the 
short facts were as follows: an applicant satisfied a tribunal 
that an agreement made between him and the respondent 
was a contract and was one to which the Act applied ; he 
did so by giving false evidence, as he subsequently admitted, 
his object being to obtain the protection afforded by s. 5, 
which delays the operation of notices to quit. The writer 
of the letter deplores the fact that there is no machinery 
by which the tribunal could cancel its own decision, though 
this might, he suggests, be quashed by an order of certiorari, 
which would hardly give the respondent much satisfaction. 

I agree that certiorari would be available on the analogy 
of the case which our correspondent cites (R. v. Recorder of 
Leicester, ex parte Wood (1947), 91 Sox. J. 370). It is true 
that in that case an order allowing an appeal in bastardy 
proceedings was the subject-matter, and the respondent in 
those proceedings had been convicted of perjury in respect 
of the evidence he gave on appeal ; but the emphasis is laid, 
in the judgment of Lord Goddard, L.C.J., and those delivered 
in the earlier authorities cited by him, on the mendacity 
and fraud rather than on the violation of the oath, and I 
do not think that the fact that witnesses testifying before 
rent tribunals had not been sworn would prevent an order 
from being made. 

If rent tribunal procedure provided for pleadings, the 
respondent in the case alluded to would first have denied that 
any contract was ever entered into between the applicant 
and himself, and then have denied, in the alternative, that 
by such contract he had granted to the applicant the right 
to occupy the premises concerned as a residence. Now 
the writer of the letter suggests that if a tribunal finds that 
there is a contract and that the contract is one within s. 2, 
there is no appeal or remedy when it is afterwards found 
that they were completely misled. This may be so if the 
finding of facts is all that can be complained of, but s. 2 (1) 
may involve a good deal of law, and such decisions as R. v. 
Blackpool Rent Tribunal, ex parte Ashton {1948} 2 K.B. 277, 
and R. v. Rent Tribunals for Bethnal Green and Paddington, 
ex parte Rowton Houses, Ltd. (1947), 91 Sor. J. 255, show 
what can be done. In the former an over-zealous tribunal, 


inspecting premises before the hearing as is their wont, 
noticed a water-heater which neither party had considered 
to be furniture, accepted a suggestion that it constituted a 
service, decided that an electric clock and a gas cooker were 
furniture, and reduced the rent. 


The Divisional Court 


quashed the order, observing that it was no part of a tribunal’s 
duty to endeavour to obtain, by giving a strained construction 
to ordinary language, a means of exercising control over 
unfurnished lettings. As to the other, readers may have 
noticed how a London daily newspaper recently gave a 
character sketch of a man who had lived in a Rowton House 
for some twenty years, and possessed £3,000 in savings ; 
but it would be possible to live at the same address for longer 
than that, especially if one shares a room with someone else, 
and not always the same person, without making the place a 
residence.”’ At all events, the company obtained an order 
of prohibition against the tribunals concerned, the court 
observing that if a Rowton House occupant could apply 
for a reduction so might a guest at the Ritz. 
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While resorting to the Divisional Court for certiorari or 
prohibition may be a paying proposition for someone who 
owns a good deal of property, or may at least enable him to 
avoid some loss, for a person in the position of the applicant, 
whose case and the fate thereof have been described, it is 
not practical politics. Nor would a prosecution for perjury, 
if such were possible, do more than assuage his feelings. 

A perusal of the report of Thorne v. Smith [1947] K.B. 
307 (C.A.) shows what might have, but has not, been done. 
The premises in that case were controlled by the Increase 
of Rent, etc., Act, 1920, and the plaintiff landlord informed 
the defendant, his tenant, that he required possession for his 
own occupation. Accepting this as true, the tenant, after 
notice to quit had been given him and proceedings taken, 
consented to an order being made against him. That order 
was made in October, 1945, and the landlord repeated his 
statement after that date. The tenant gave up possession 
in March, 1946, and the landlord sold the house next month, 
with vacant possession. The tenant brought an action under 
s. 5 (6) of the Act: where a landlord has obtained an order 
for possession under this section on the ground that he requires 
a dwelling-house for his own occupation, and it is subsequently 
made to appear to the court that the order was obtained 
by misrepresentation or the concealment of material facts, 
the court may order the landlord to pay to the former tenant 
such sum as appears sufficient as compensation for damage 
or loss sustained by that tenant as the result of the order. 
The county court judge considered that the subsection 
had no application to a consent order. The Court of Appeal 
disagreed and allowed the appeal. What is interesting for 
present purposes is an obiter dictum by Scott, L.J.: “Ifthe mis- 
representation was fraudulent, the tenant, who had submitted 
to a consent judgment because of the landlord’s representation 
that he wanted the house for his own occupation, could have 
brought a common law action for damages for deceit and the 
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consent judgment would have been no defence. In addition, 
he would have been entitled to have that judgment set aside . . . 
In the second place, even without an allegation and proof 
of fraud, if the judgment had been obtained by innocent 
misrepresentation, the tenant could in equity have had the 
consent judgment set aside, as in the case of any contract 
obtained by misrepresentation.” 

Unfortunately, an applicant to a rent tribunal in the 
position of the one described is unable either to bring a 
statutory or a common law or equitable action against the 
respondent. For the Furnished Houses (Rent Control) Act, 
1946, and Landlord and Tenant (Rent Control) Act, 1949, 
contain no counterpart to s. 5 (6) of the Increase of Rent and 
Mortgage Interest (Restrictions) Act, 1920 (which, incidentally, 
confers rights on tenants only) ; and the fraud or misrepre- 
sentation were practised not upon him but upon the tribunal. 
It seems strange that a litigant who has consented to an 
order should be in a better position than one who has fought 
it out ; but there it is. 

The only other avenues which might be worth exploring 
are a civil action for abuse of civil process and an action for 
injurious falsehood. On the former, the editor of ‘‘ Wills on 
Evidence ” cautiously observes: ‘‘ It would seem that the 
general principle ...that the plaintiff must show that the 
proceedings have terminated in his favour, must apply...” 
and Bynoe v. Bank of England '1902| 1 K.B. 467 (C.A.), 
and Castrique v. Behrens (1861), 3 E. & E. 709 (‘it is essential 
to show that the proceeding alleged to be instituted maliciously 
and without probable cause has terminated in favour of the 
plaintiff ...if in the proceeding complained of the decision 
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was against the plaintiff, and was still unreversed, it would 
not be consistent with the principles on which law is 
administered for another court, not being a court of appeal, 
to hold that the decision was come to without reasonable 
and probable cause”: per Montague Smith, J.), bear this out. 
So though it is well established that an action will lie against 
a witness who has not obeyed a subpcena, with consequent 
loss to the party who issued it, anyone who claimed damages 
for giving false evidence without first getting the resultant 
order set aside would, in the present state of the authorities, 
certainly have an uphill fight. The possibility of exploiting 
the law relating to injurious falsehood seems to warrant a 
little more hope; admittedly the plaintiff would be doing 
the work of a pioneer, but the evidence given to the tribunal 
does seem to contain all the elements of the sub-species called 
“slander of title.”’ 

My own view of the procedure of rent tribunals under 
the Furnished Houses (Rent Control) Act is that it was a 
mistake to authorise or direct them to ‘‘ make such inquiry 
as they think fit” before giving each party an opportunity of 
being heard (s. 2 (2)).. The writer of the letter mentioned that 
the respondent’s counsel had been prevented from asking 
questions which went to credit, one member of the tribunal 
asserting its ability to distinguish truth from fiction without 
such adventitious assistance; but what most advocates 
have to complain of is that, without anything corresponding 
to radar equipment, they have to address a judicial body 
which has considered reports not disclosed to them made 
by persons whom they cannot cross-examine at all, 
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PRACTICAL CONVEYANCING—II 


NoricEs To QUIT 
ALTHOUGH the form of a notice to quit is not material, it 
is well known that such notices must be drafted with great 
care. The Estates Gazetle for 24th December, 1949, contains 
a note of a case decided in the Clerkenwell County Court 
illustrating how a very small error, which may not be apparent 
to a landlord’s solicitor, can invalidate a notice. In this 
case the notice was given by the landlord’s solicitors, 
Messrs. R. & Co., “ solicitors for your landlord, Mrs. L. E. 
Dundass.’’ Counsel for the tenant took the preliminary 
point that the notice was bad because the landlord was 
Mr. Dundas, whose initials were ‘‘B. W.’ The learned 
county court judge upheld this contention and pointed out 
that if the notice had ended at the word “landlord ’’ it 
would have been valid, because the tenant must have known 
who his landlord was. Most solicitors have their own trusted 
forms of notice, and it is as well to make sure that a particular 
form is valid and then to keep precisely to it. In Hill and 
Redman’s Law of Landlord and Tenant, 10th ed., at p. 449, 
it is stated that a notice to quit “ may be given by the agent 
of either party provided he is duly authorised . . . Moreover, 
the tenant must have reason to believe that it is binding, 
so that he may safely act on it, and if it is given by an agent 
having only a special authority, the fact of his agency must 
appear on the face of the notice; but this is not necessary 
if the agent has been held out as having a general authority.”’ 
Solicitors often serve notices so that they can ensure that the 
notices are valid, and they rarely have general authority. 
The best course appears to be to make certain who is the 
person entitled to give notice, to state his name correctly 
in the notice, and to sign expressly as his agent, and then 
no question can arise of the authority to sign the notice. 
According to Hill and Redman, of. cit., notice to the tenant 
“should be given by the person for the time being legally 
entitled to the immediate reversion, or by the person whom 
the tenant is bound to recognise as his landlord by estoppel.”’ 


CONTRAVENTIONS OF PLANNING CONTROL 

The case of Mitchell v. Beacon Estates (Finsbury Park), Ltd., 
reported in the Estates Gazette, 19th November, 1949, at 
p. 447, is interesting for the indication it contains of a possible 
solution of an important problem likely to arise frequently 
in the future, although it is a decision arising out of planning 
restrictions which existed before the Town and Country 
Planning Act, 1947, came into force. The plaintiff purchased 
a site in October, 1947, and claimed that when negotiating for 
its purchase he told the defendants who sold it to him that he 
wanted the site for use as a car parking place, and that the 
defendants’ representative said the site could lawfully be 
used for that purpose. The plaintiff was later told by the 
London County Council that the site was scheduled for 
residential purposes and he was stopped from using it as a 
car park. He claimed rescission and an account of the 
money paid in relation to the transaction, and, alternatively, 
damages for fraudulent misrepresentation or breach of 
warranty. The defendants denied that they had told the 
plaintiff the site could be used as a car park. 

Roxburgh, J., said that it was a very sad case and the 
plaintiff had certainly not had a fair deal, but as an action 
for negligence was pending against a solicitor he did not 
propose to say more. It appears from the report of the 
judgment that the site was subject to a restriction to residential 
use, and the report states that the fact was ‘‘ so registered 
in the register of planning charges.’’ It is understood that a 
planning scheme was in course of preparation in this area 
at the time of purchase. This being the case, Pt. III (a) 
of the local land charges register would contain an entry 
of the resolution to prepare the scheme and so would give 
notice to the purchaser that the land was subject to interim 
development control. Part III is described as the “ Register 
of Planning Charges,’ and this is apparently the register 
referred to in the report of the decision. A purchaser who 
found that the land was subject to interim development 
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control would be assumed to know that this meant he must 
get development permission before changing the use of the 
land, and that his vendor should have done the same if he 
had changed the use since the resolution to prepare the 
scheme. The reference to a restriction to residential use 
presumably means that the planning authority proposed to 
insert such a restriction in the scheme when it was completed 
and so, in the meantime, would not grant consent for any 
other use. 

The learned judge found that there was no evidence of 
fraud and he was not satisfied that there was any express 
representation by the defendants, and, consequently, judg- 
ment was given for the defendants. 

It is most unfortunate that the report is not more complete, 
and, in particular, that the arguments of counsel are not given. 
The report in the Estates Gazette states that the plaintiff 
claimed that he told a director of the defendant company 
‘that he wanted to use the sites for the same purpose as they 
were then being used (car parking),’’ and the director replied, 
“That will be all right.’’ This seems to mean that the 
defendants had used the land for car parking without develop- 
ment permission and that the plaintiff was prevented from 
continuing that use by the planning authority. If this was 
so, it appears to the writer that the decision is of considerable 
importance. 

Too often the mistake is made of assuming that the planning 
permission required under the Town and Country Planning 
Act, 1947, is something new. In fact there is very little 
difference between the requirements in this respect ot the 1947 
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Act and of the former system of interim development control. 
Sir Howard Roberts, in his “ Law of Town and Country 
Planning,” at p. 21, stated: ‘‘ Planning control will operate 
in much the same way as interim development control has 
operated hitherto, but with the difference that the control 
will continue after a development plan has come into 
operation.’’ Consequently, if one leaves out of account the 
possibility that a development charge may be imposed on a 
purchaser if the unauthorised use was instituted by the 
vendor after ist July, 1948, the consequences of unauthorised 
use by the vendor during the time when the system of 
interim development control operated appear to be the 
same as those resulting from unauthorised use by the 
vendor after Ist July, 1948. If, therefore, we have under- 
stood the facts of Mitchell v. Beacon Estates correctly, 
it amounts, in substance, to a decision that a vendor does 
not impliedly warrant that the apparent existing use of land 
is the permitted use. It seems that counsel for the plaintiff 
relied on proving fraud and so, presumably, he did not think 
that there was any ground for arguing that the existing use 
was impliedly warranted. It would be unwise to draw any 
firm conclusion as to the position under the new planning law, 
first because the report is not clear on some essential matters 
and, secondly, because non-payment ot development charge 
is likely to come into the question if development now takes 
place. Nevertheless, it is probable that similar issues will 
arise in the future and the case is worthy of consideration. 


pes 


HERE AND THERE 


AUSTRALIA’S TURNOVER 


By the time our own Ides of March (or whatever earlier or 
later date the Prime Minister may appoint*) have settled 
who is and who is not going to be eliminated in the West- 
minster Capitol, the political turnover in the Antipodes 
will have lost its first exhilarating novelty. In Australia 
the two men of destiny—the “in” and the “ out ’—are 
both lawyers enough to have accustomed themselves to the 
winning or losing of verdicts as all in the day’s work. Both 
Dr. H. V. Evatt and Robert Gordon Menzies are better known 
in the English legal world than usually happens in the case 
of jurists from beneath the Southern Cross. Even before 
Evatt’s display of dialectical staying power—he spoke for 
twenty-two days—when the nationalisation of the Australian 
banks was in the balance before the Judicial Committee last 
year, made defeat itself memorable, he had penetrated English 
consciousness and, indeed, that of M. Molotov and the 
Russians, too, as an international figure, by his championship, 
at Paris, of the rights of the smaller nations to be heard in the 
settling of that peace which has still not yet descended on the 
men of goodwill. (This, of course, made him automatically 
“the stooge of the Anglo-Saxons” in their “ fascistic 
capitalistic intriguing.”) Fatherless in his teens, doing law 
work to support his widowed mother, while he studied at 
Sydney University, he was a High Court judge at thirty-five 
(the youngest in the Empire). Then in 1941 he descended 
from the Bench to fight fresh battles as Attorney-General 
and Foreign Minister. In Australia, where he is not spoken 
of as “‘ The Doc,” he is known as the ‘‘ Thunderbolt.” 


PRIME MINISTER AGAIN 


ROBERT MENZIES, the victor of the election, was well known to 
English lawyers long before the war. He was Attorney- 
General and Minister of Industry when he became a Bencher 
of Gray’s Inn fifteen years ago. He was only forty then and, 
when he stayed in England, he gave the impression of having 
a touch of the first Lord Birkenhead about his personality. 
He must be the only overseas lawyer to have presided at a 





* Stop Press.—Now we shall know our fate before the Kalends. 


moot at Gray’s Inn. Again, in 1941, at the toughest stage 
of the war, as Prime Minister of Australia, he flew 17,000 miles 
to England by Java, Penang, Siam, India, the Persian Gulf, 
Iraq, Palestine, Egypt and Libya. He addressed factory 
workers in the devastated cities ; he broadcast ; he received 
an honorary degree at the bombed University of Bristol, 
at the hands of Mr. Churchill, then its Chancellor. In 
oratorical talent and command of the English tongue the 
Australian Prime Minister had little to learn even from such a 
master. His war-time speeches still make good reading. 


AND NOW THE PULPIT 


Last week we glanced (not without envy) at Sir Stafford 
Cripps as impresario welcoming home the corps de ballet 
of Sadler’s Wells. Last Sunday it was possible to sit (if one 
was not one of the 500 for whom there was standing room 
only) at the feet of Sir Stafford the preacher, the first layman 
to enter the pulpit under Paul’s dome, his role episcepally 
approved, his theme “ Christian Action and Personal Faith.”’ 
Impartial witness declares that, in manner and context, his 
sermon would have commanded admiration of any minister 
of the Gospel. It was not quite his first experience in the 
pulpit, though it is now a few years since a war-time congre- 
gation at St. Martin-in-the-Fields heard him address them 
on post-war social problems and religion. Is it a vain fancy 
or an unjustified inference that the Chancellor has but little 
satisfaction in the pursuit of the vain elusive millions of the 
Exchequer, the fairy gold that turns to oak leaves in the night 
(or in these days, maybe, to a pocketful of groundnuts) ? 
One would not sense either the tax gatherer or the lawyer 
in the obituary tribute to Gandhi which he delivered in 
Westminster Abbey, nor in any of his other religious addresses 
collected under the title “God in Our Work ’’—in this, for 
instance: ‘‘ Democracy without a spiritual content is just 
another form of government . . . for ever in danger of being 
overthrown by the mere necessities of the economic or political 
situation.” How many of our legislators would have used 
that “‘ mere ’’? 
RICHARD ROE. 
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NOTES OF CASES 


COURT OF APPEAL 
WINDING-UP: COMPANY: PREFERENCE SHARES: 
PARTICIPATION IN DISTRIBUTION OF SURPLUS 
ASSETS 
In re Isle of Thanet Electric Supply Co., Ltd. 
Sir Raymond Evershed, M.R., Asquith, L.J., and 
Wynn Parry, J. 18th November, 1949 

Appeal from Roxburgh, J. 

The company, which was incorporated on 3rd November, 
1896, went into voluntary liquidation on 16th July, 1946. 
It had an issued capital of £282,000 preference shares and 
£150,000 ordinary shares, which shares were all converted 
into stock. Article 3 of the articles of association provided 
that the preference shares should confer the right to a fixed 
cumulative preference dividend at the rate of £6 per cent. 
per annum upon the amounts paid up on the shares, the 
right to participate pari passu with the ordinary shares in 
the surplus profits with respect of any year, and the right in 
a winding-up to repayment of capital together with arrears 
(if any) of the preference dividend in priority to the ordinary 
shares. Roxburgh, J., considered himself bound by Re Metcalfe 
and Sons, Ltd. {1933} Ch. 142 to hold that the preference 
shareholders were entitled to participate in the winding-up in 
the distribution of surplus assets. 

Wynn Parry, J., said that since the matter was before 
Roxburgh, J., the position had been materially altered by the 
decision of the House of Lords in Scottish Insurance Corporation, 
Ltd. v. Wilsons and Clyde Coal Co., Ltd. {1949} A.C. 462, 
which overruled Re Metcalfe & Sons, Ltd., supra. Applying 
the opinions of the majority of the House of Lords and 
following the observations of Sargant, J., in Re National 
Telephone Co. {1914} 1 Ch. 755, two principles could now be 
established, viz., first, that, in construing an article which 
dealt with rights to share in profits, i.e., dividend rights and 
rights to share in the company’s property in a liquidation, 
the same principle was applicable ; and, secondly, that that 
principle was that, where the article set out the rights attached 
to a class of shares to participate in profits while the company 
was a going concern, or to share in the property of the 
company in liquidation, prima facie the rights so set out were 
in each case exhaustive. 

AsguiTH, L.J., agreed. 

Sir RAYMOND EVERSHED, M.R., concurred and observed 
that during the sixty years which had passed since Birch v. 
Cropper (1889), 14 App. Cas. 525 was before the House of 
Lords, the view of the courts might have undergone some 
change in regard to the relative rights of preference and 
ordinary shareholders to the disadvantage of the preference 
shareholders, whose position had, in that interval of time, 
become somewhat more approximated to the role which 
Sir Horace Davey attempted to assign to them, but which 
Lord Macnaghten rejected in Birch v. Cropper, namely, that 
of debenture-holders. Appeal allowed. 

APPEARANCES: Christie, K.C., and Cecil Turner (Stock and 
Slater) ; Gray, K.C., and K. W. Mackinnon (Peacock and 
Goddard for Parker, Son and Nickson, High Wycombe) ; 
J. A. Brightman (Ashurst, Morris, Crisp & Co.). 


{Reported by Crive M. Scumitruorr, Esq., Barrister-at-Law.] 


CATCHMENT BOARD: BRIDGE DAMAGED BY 
FLOOD WATER 
Marriage v. East Norfolk Rivers Catchment Board 
Tucker, Singleton and Jenkins, L.JJ. 
24th November, 1949 

Appeal from Byrne, J. (93 Sot. J. 434; 65 T.L.R. 456). 

The defendants, a catchment board, having dredged a 
river, deposited the dredgings on its bank, with the result 
that, when the river was in flood, the flood waters were unable 
to escape in the usual way and caused the plaintiff’s bridge 


over the river to collapse. An action by the plaintiff against 
the board for nuisance was dismissed by Byrne, J., who held 
him confined to his remedy by way of compensation under 
s. 34 (3) of the Land Drainage Act, 1930. The plaintiff 
appealed. By s. 34 (1) of the Act of 1930, catchment boards 
are given various powers in connection with the improvement 
and maintenance of watercourses. By subs. (3): ‘‘ Where 
injury is sustained by any person by reason of the exercise 
by a drainage board of any of its powers under this section, 
the board shall be liable to make full compensation to the 
injured person’’ the amount of which, if in dispute, is 
determinable as prescribed by the Lands Clauses Acts. 
(Cur. adv. vult.) 

Tucker, L.J., in a written judgment, said that in his 
opinion the word “ injury” in s. 34 (3) included damage to 
property suffered by a riparian owner, and that an injury 
within the meaning of that subsection was one which arose 
from an act by the board which, but for the power given by 
the Act, would have been actionable. The effect of the 
compensation provision in s. 34 (3) was to make a claim for 
compensation under it the only remedy for a person who had 
suffered an otherwise actionable wrong as the result of a 
catchment board’s exercise of its statutory powers. Assuming, 
without deciding, that, by diverting the ordinary flood course 
of the river, the board had done an act which would have been 
actionable at the suit of a riparian owner, the plaintiff's 
only remedy, on the true construction of the Act of 1930, 
was to claim compensation under s. 34 (3). Geddis v. Bann 
Reservoir Proprietors (1878), 3 App. Cas. 430, was distinguish- 
able because no statutory provision for compensation was 
in question there. It was unnecessary, therefore, to decide 
whether, for the purposes of s. 21 of the Limitation Act, 1939, 
the cause of action accrued finally on the depositing of the 
dredgings on the bank. It would seem to be unjust if it did. 

SINGLETON, L.J., read a concurring judgment. 

Jenkins, L.J., in his written judgment, said that the 
standard of care required in a case of the kind in question 
was that of a reasonably competent man carrying out the 
work with due regard for the rights of all. There could be 
no negligence unless a failure in that respect were established. 
It was not necessary in every case that levels should be taken 
before material was deposited on the bank of a river. The 
questions for determination were: (1) was the act which 
occasioned the injury complained of authorised by statute ? 
(2) did the statute contemplate that the exercise of the 
powers conferred would or might cause injury to others ? 
(3) if so, was the injury complained of one of a kind contem- 
plated by the statute ? and (4) did the statute provide for 
compensation in respect of any injury of the kind complained 
of through the exercise of the statutory powers? If the 
answers to all these questions were in the affirmative, then 
the party injured was deprived of his right of action and left 
to his remedy of compensation under the statute. The 
intention of the Act was to make the catchment board, acting 
in good faith and within its powers, the sole judge of what 
was necessary for the benefit of its catchment area as a whole, 
and, within limits, to give those injured the remedy of 
compensation in place of their right of action. But the 
limits outside which the ordinary right of action remained were 
that (a) the injury must be the product of the exercise of the 
board’s powers as such, and not some negligent act occurring 
in the course of some exercise of the board’s powers but not 
in itself an act which the board was authorised to do; (6) the 
injury must be the product of the operation which the board 
was authorised to carry out and not of some unintended 
occurrence brought about in the carrying out of the work by 
negligence in carrying it out ; and (c) the operation must not 
be one which on the face of it was so capricious, unreasonable, 
or fraught with manifest danger to others that no board 
acting in good faith and rationally would ever have under- 
taken it. There was no authority for the proposition that, 
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under the Act of 1930, or under any Act in comparable terms, 
conferring powers involving infringement of the rights of 
others and providing for compensation of persons injured 
by the exercise of those powers, any error of judgment what- 
soever on the part of the statutory authority sufficed to make 
an injury resulting from its operations a matter for action 
in the courts notwithstanding the provisions for compensation. 
The board in the present case could not be said to have done 
more than to commit an error of judgment in underestimating 
the effect which the heightening of the bank might in the 
circumstances have, and that fell very far short of the degree 
of negligence by the board required to remove the injury 
caused to the plaintiff from the category of those covered by 
the compensation provision in s. 34 (3). Appeal dismissed. 

APPEARANCES: Marshall, K.C., and Fortune (Butt and 
Bowyer, for Daynes, Keefe & Co., Norwich) ; Diplock, K.C., 
and R. A. MacDonald (Church, Adams, Tatham & Co., for 
F.C. B. Chadwick, Norwich). 


{Reported by R. C. CaLsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 
DIVISIONAL COURT 
ROAD TRAFFIC: DUTY TO GIVE INFORMATION 
Pulton v. Leader 


Lord Goddard, C.J., Croom-Johnson and Lynskey, JJ. 
21st October, 1949 

Case stated by Mr. Eastwood, metropolitan magistrate, 
sitting at Bow Street Magistrates’ Court. 

The defendant’s motor car was seen by the prosecutor, a 
police officer, standing for one hour twenty minutes in a 
public street in such a position as, in his opinion, to cause an 
obstruction contrary to reg. 81 of the Motor Vehicles 
(Construction and Use) Regulations, 1947. No driver came 
to the car during that period. In due course the police made 
written inquiry of the defendant, under s. 113 (3) of the 
Road Traffic Act, 1930, who the driver of the car was on the 
occasion in question. The defendant, instead of giving that 
information, wrote asking the nature of the offence alleged, 
and then raised points concerning the validity of reg. 81. 
sy s. 113 (3) of the Act of 1930, “‘ Where the driver of a 
vehicle is alleged to be guilty of an offence under this Act 
(a) the owner of the vehicle shall give such information as he 
may be required by . . . a chief officer of police . . . as to 
the identity of the driver ; and, if he fails to do so, shall be 
guilty of an offence . ” By para. (0), ““ any other person ”’ 
shall, if required, give information leading to identification of 
the driver. The defendant was prosecuted for contravening 
s. 113 (3) (b), and the magistrate convicted him. He 
appealed. 

Lorp GODDARD, C.J., said that the defendant was not 
entitled, on receiving the police inquiry, to ask for particulars 
of the alleged offence, for the subsection placed on him the 
obligation to give the information sought if he could. The 
defendant, by the inquiries which he had made, instead of 
giving the information, was claiming the right to decide for 
himself before obeying the Act whether an offence had been 
committed. Further, the point was now taken that the 
information was invalid because, under para. (), the defendant 
having been found to be the driver, he should have 
been prosecuted under para. (a). The objection was without 
substance. The ownership of the car might be a matter of 
doubt. The notice under s. 113 (3) asking for-information 
had not to specify whether the addressee was being asked as 
the owner or as any other person. In any event, the question 
should have been raised before the magistrate. The defendant 
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had not been prejudiced by the form of the information. 
The appeal failed. 


CROOM-JOHNSON and LynskEy, JJ., agreed. Appeal 
dismissed. 
APPEARANCES: Scott Henderson, K.C., and Baerlein 


(Amery-Parkes & Co.) ; Gattie (The Solicitor, Metropolitan 
Police). 
{Reported by R. C. CatBurn, Esq., Barrister-at-Law.} 
DIVISIONAL COURT 


TRADE NUMBER PLATES: CUSTOMER’S GOODS 
IN REPAIRER’S LORRY 
Scutt v. Luxton 
Lord Goddard, C.J., Croom-Johnson and Lynskey, J J. 
21st October, 1949 

Case stated by Kent justices. 

The defendant, a garage proprietor, had a contract for the 
repair of motor vehicles belonging to a circus company. 
While the circus was moving from one place to another one 
of the vehicles laden with articles important to the carrying 
on of the circus broke down. The defendant sent a motor 
lorry under trade number plates to tow the vehicle back to 
London for repair. Being unable to find another lorry to 
take the goods to the place where the circus was, the 
defendant, as the goods were urgently needed, loaded them 
into the towing lorry bearing the trade plates and took them 
to where the circus was. By art. (D) of reg. 29 of the Road 
Vehicles (Regulation and Licensing) Regulations, 1941: 
“(1) A general trade licence ”’ (and, therefore, trade number 
plates) “shall not be used upon any vehicle other than a 
vehicle . . . in the possession of the holder... in the 
course of his business as a manufacturer or repairer of or 
dealer in mechanically propelled vehicles . . . (3) No vehicle 
shall be used upon a public road under a general trade licence 
for any purpose other than a purpose for which such vehicle 
is authorised by this article to be used under such licence. 
(4) . . . a vehicle may be used upon a public road under a 
general trade licence for any purpose connected with the 
business as a... repairer of . . . mechanically propelled 
vehicles of the holder of such licence,’’ and so long as such 
vehicle is bona fide being used for such purpose the holder of 
the licence shall not by reason only that some other or further 
use is being made of the vehicle be deemed to commit a 
breach of these regulations.”” The defendant was prosecuted 
for contravening art. (D) (3). The justices dismissed the 
information and the prosecutor appealed. 

Lorp GODDARD, C.J., said that, whereas*no offence would 
have been committed if the defendant, while towing the 
broken down lorry on to its destination, had conveyed 
something else as well, what he had done was to use his towing 
lorry as an ordinary carrier’s vehicle. That was in contra- 
vention of reg. 29 (Dp) notwithstanding that he was* doing 
what he was in order to oblige a customer who was of value 
to his business. There were mitigating circumstances in the 
case, but they affected only the question of penalty. The 
case must be remitted to the justices with a direction to 
convict. 

CROOM-JOHNSON and LYNSKEY, JJ.,agreed. Appeal allowed. 

APPEARANCES: Gattie (Sharpe, Pritchard & Co., for The 
County Solicitor, Maidstone); D. L. McDonnell (J. D. 
Langton & Passmore). 

(Reported by R. C. Catpurn, Esq., Barrister-at-Law.] 
ERRATUM 

We are asked to point out that the judgment of the Court of 
Appeal in Woozley v. Woodhall-Smith, of which a note appeared 
at p. 13, ante, was delivered by Cohen, L.J.,and not Asquith, L. J., 
as stated. 





Mr. Thomas Baines, solicitor, of Bromley, left £43,152 (£29,539 
net). 


Mr. W. G. Darby, solicitor’s managing clerk, of Dudley, left 
£32,413 (£24,631 net). 
Mr. F, P. D. Gaspar, solicitor, left £16,057. 


Mr. William Hudson, solicitor, of Watford, left £32,477. 


Mr. H.S. Lyne, solicitor, of Newport, left £73,974 (£66,796 net). 
He left £150 each to two of his former clerks, and £10 to any 
clerk in the employ of Lyne & Co. for six yeats at the time of 
his death. 


34 THE 


Guide to Practical Conveyancing. 
Solicitor of the Supreme Court. 1949. 
Pitman & Sons, Ltd. 7s. 6d. net. 


This useful small book sets out the steps to be taken in 
the conveyance of a fee simple estate and contains a great 
deal of sound practical advice. The scope of the book 
should not be misunderstood, however. First, it does not 
purport to deal with any other conveyancing transaction. 
Secondly, although a few points are mentioned regarding 
registration of title, in substance it deals only with unregistered 
land. Thirdly, it assumes that the reader has a reasonable 
knowledge of the law of real property and conveyancing 
and is aware of the customary practice. The value of the 
book lies, as the author points out in his preface, in the 
description of a systematic way of working. Consequently, 
it is likely to be of considerable interest to solicitors com- 
mencing to practise and to those undertaking a good deal 
of conveyancing for the first time. On the other hand 
experienced practitioners are likely to find that its contents 
fall between two stools ; many of the suggestions will appear 
commonplace, whilst those which are novel will merely 
amount to expressions of opinion, regarding which the reader 
will probably adhere to his own. As the matters raised 
largely involve general office practice, which is the concern 
of the principal, it would be better not to suggest that it is 
a guide for clerks as well as for solicitors. 

The contents consist mainly of the author’s opinions on 
the most convenient procedure and so detailed criticism 
would be out of place, although we may note that registration 
of title is compulsory also in Hastings (p. 17) ; and that some 
references to the Agriculture Act, 1947, should apparently 
be to the Agricultural Holdings Act, 1948. In general it is 
suggested that most solicitors would consider the procedure 
recommended in this book to involve unnecessary clerical 
work. Appendix I contains a table of stages in a simple 
conveyancing matter, but few solicitors will learn anything 
from it. Similarly, App. II contains reminders applicable 
before completion, on completion, and after completion, 
respectively, which the author describes as “‘ Conveyancing 
Agendas,”’ and a great deal of the text consists of a com- 
mentary on them. The present writer’s opinion is that 
most solicitors take such steps almost instinctively, and 
certainly without needing to keep any such written records 
as the author considers advisable. Nevertheless, any con- 
veyancer who has an hour or two to spare will find in this 
short guide a description of office routine against which he 
can compare his own methods and he is likely to find some 
points which will lead him to improve those methods. The 
last chapter on ‘“‘ The Lawyer’s Office ’’ contains ideas which 
are not conventional in all respects and it is of interest to 
any solicitor, even though he does not undertake conveyancing. 


London: Sir Isaac 


Law Relating to Hospitals and Kindred Institutions. 
By S. R. SPELLER, LL.B., of Lincoln’s Inn, Barrister-at- 
Law. Second Edition. 1949. London: H. K. Lewis 
and Co., Ltd. 42s. net. 


The first edition of this book appeared in 1947, at which 
date the rights and liabilities of patients, staffs and institutions 
were largely dependent on common law. The enactment of 
the National Health Service Act, 1946, has involved the 
re-writing of much of the text. New statutes dealt with 
include the Penicillin Act, 1947, and the Radio-active 
Substances Act, 1948. The present edition incorporates 
“Law for Nurses,” by the same author. The conclusions of 
the learned author on the new legislation gain weight trom 
the fact that he is the secretary and director of education of 
the Institute of Hospital Administrators and advisory editor 
of the Hospital. In its 568 pages the book covers a wide 
field, and the variety of topics discussed entitles the work to 
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be described as a miniature library. From the lawyer's 
point of view the volume is well documented, and there is an 
ample Index to Cases Cited and Table of Statutes. Hospital 
administrators will find this book indispensable, and to legal 
advisers of patients and doctors it will be a useful means of 
diminishing research in an intricate branch of the law. 


Five Hundred Points in Club Law and Procedure. 
By R. S. CHAPMAN. Twelfth Edition. 1949. London: 
The Working Men’s Club and Institute Union, Ltd. 
4s. 10d. net. 


A special article on the Catering Wages Act is a valuable 
feature of the latest edition of this well-known publication. 
The harassed club official will find this pocket-size book an 
indispensable help in times of difficulty. As a means of 
ready reference the book will also be an asset to the legal 
practitioner. There is no Table of Cases or Statutes, but 
references to quotations from leading cases are given in the 
body of the text. The popularity of the work is shown by the 
fact that it has reached its eightieth thousand, and two 
editions appeared in 1949, 


The National Assistance Act, 1948. By R. D. STEELE, 
B.A., Solicitor of the Supreme Court. 1949. London: 
Butterworth & Co. (Publishers), Ltd. 15s. net. 


This reprint from Butterworth’s Annotated Legislation 
Service embodies in one volume most that requires to be 
known of an important item of the social security group of 
statutes. Many persons are in need of care and attention 
not provided under the National Health Service Act and the 
two National Insurance Acts, 1946. These residual needs are 
dealt with under the National Assistance Act, which thus 
completes the comprehensive system of social security. The 
General Introduction covers thirty-nine pages ot close print, 
and provides a lucid survey of a specialised branch of the 
law. Local government officials will find this book an 
invaluable aid in the discharge of their onerous duties. 


Oyez Practice Notes, No. 17: Taxation Appeals. By 
S. M. Younc, of Gray’s Inn, Barrister-at-Law, Assistant 
Solicitor of Inland Revenue. With a foreword by TERENCE 
Donovan, K.C.,, M.P. 1949. London: The Solicitors’ 
Law Stationery Society, Ltd. 5s. net. 


In this book the author has brought together various 
points of law and practice relating to taxation appeals, and 
practitioners concerned with these matters should find it 
most valuable to have a ready means ot reference to informa- 
tion which can only be found in standard tax works by careful 
search. Indeed, many points of practice arising out of the 
author’s experience of more than twenty years cannot be 
found elsewhere at all, and this is particularly useful as 
regards tax tribunals to whose proceedings the public are 
not admitted, so that a practitioner cannot add to his own 
experience by occasional attendances as a member of the 
public, in the way that a lawyer or student can do in the 
courts of law. 

The tables showing the jurisdiction of the General and 
Special Commissioners and the Board of Referees, and the 
time limits for the various appeals and applications, should 
help the taxpayer’s adviser to ensure that he does not by 
inadvertence allow time for a claim to expire or proceedings 
to be started before the wrong authority. 

In a short compass the book deals not only with income tax 
and sur-tax appeals, but also with profits tax, excess profits 
tax and estate duty (land values) appeals. It is right up 
to date, including the Finance Act, 1949, and can be confidently 
recommended both to accountants and lawyers. 
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BOOKS RECEIVED 


Massachusetts Law Quarterly. Vol. 34, No.4. October, 1949. 


Boston: The Massachusetts Bar Association. 


Tristram and Coote’s Probate Practice. Second (Cumulative) 
Supplement to Nineteenth Edition. By H. A. DaRLING, a 
Principal Clerk in the Principal Probate Registry, and 
G. M. GREEN, Solicitor, of the Estate Duty Office. 1949. 
pp. xiii and 73. London: Butterworth &. Co, (Publishers), 
Ltd. 6s. net. 


Elements of Patent Law. By Frep. H. Ruopers, Herbert 
Fiske Johnson Professor of Industrial Chemistry in Cornell 
University. 1949. pp. ix and (with Index) 189. New 
York: Cornell University Press; London: Geoffrey 
Cumberlege, Oxford University Press. 22s. net. 

Precedents in Conveyancing under the Planning Acts. 
By Haro_tp Potter, LL.D., of Gray’s Inn, Barrister-at-Law, 
and D. MacIntyre, of Gray’s Inn, Barrister-at-Law. 1950. 
pp. xii and (with Index) 212. London: Sweet & Maxwell, Ltd. 
21s, net. 


Law and the Modern Mind. By JEROME FRANK. 1949. 
pp. xxxi and (with Index) 368. London: Stevens & Sons, 
Ltd. 25s. net. 

Essentials for Landlords and _ Tenants. By G:; HE. C. 


VAUGHAN, B.A. (Cantab.), of the Middle Temple, and the 
South-Eastern Circuit, Barrister-at-Law. 1950, pp. vii and 71. 
London: Thames Bank Publishing Co., Ltd. 2s. 6d. net. 


SURVEY OF 


STATUTORY INSTRUMENTS 


Adopted Persons (Births Entries and Certificates) (Amendment) 
Regulations, 1949, (S.I. 1949 No, 2420.) 
Agricultural Marketing (Committee of 

Regulations, 1949, (S.I. 1949 No. 2452.) 
Agriculture (Scotland) Regulations, 1949. 
Aircraft (Temporary Importation) Regulations, 1949. 

No. 2429.) 

Bananas (Amendment) Order, 1949. 
Birth Certificate (Shortened Form) Regulations, 1949. 

No. 2419.) 

Blairgowrie, Rattray and District Water Board Order, 1949, 

(5.1. 1949 No. 2440.) 

Business Names Rules, 1949. (S.1. 1949 No. 2441.) 
Calf Rearing Subsidy Scheme (Extension and 

(Scotland) Order, 1949, (S.I. 1949 No, 2442.) 
Citizenship Law (Union of South Africa) Order, 1949. 

No. 2448.) 

Citrus Fruit (Amendment) Order, 1949. 


Investigation) 


(S.1. 1949 No. 2425.) 
(S.1. 1949 


(S.I. 1949 No, 2434.) 
(S.1. 1949 


Payment) 
(S.I. 1949 


(S.I. 1949 No, 2433.) 


Commercial Road _ Vehicles (Temporary Importation) 
Regulations, 1949, (S.I. 1949 No, 2430.) 


Control of Growing Trees (Felling and Selling) Order, 1950. 
(S.I. 1950 No. 1.) 

Control of Growing Trees (Felling and Selling) (Northern Ireland) 
Order, 1950. (S.I. 1950 No. 2.) 

Control of Growing Trees and Home Grown Round Timber in 
the Log (Revocation) Order, 1949, (S.1. 1949 No. 2416.) 

Control of Paper (Specified Material) Order, 1950. — (S.I. 1950 
No. 4.) 

Copyright 
No, 2367.) 

Defence Regulations (No, 3) Order, 1949. 

Defence Regulations (No. 4) Order, 1949. 

Designs Rules, 1949. (S.I. 1949 No. 2368.) 

Emergency Laws (Continuance) Order, 
No. 2395.) 

Food (Points Rationing) (Amendment No. 10) Order, 1949. 
(S.I. 1949 No. 2444.) 

Fresh Fruit and Vegetables (Restriction on 
(Revocation) Order, 1949. (S.I. 1949 No. 2437.) 
Gloves (Manufacture and Supply) (Amendment No. 3) Order, 

1949, (S.I. 1949 No. 2415.) 


(Industrial Designs) Rules, 1949. (S.I. 1949 


(S.I. 1949 No, 2350.) 
(S.I. 1949 No. 2388.) 


1949, (S.I. 1949 


Dealings) 


(S.I. 1949 


Home-Grown Apples (Amendment) Order, 1949. 
No. 2439.) 

Import Duties (Drawback) (No. 17) Order, 1949. 
No. 2426.) 


(S.I. 1949 


Hanson’s Death Duties. Third Cumulative Supplement to 
Ninth Edition. By Jackson Wo tre, LL.D., of Lincoln’s Inn, 
Barrister-at-Law, and HENry E. Situ, LL.B., of the Estate 
Duty Office. 1949. pp. xii and (with Index) 103. London: 
Sweet & Maxwell, Ltd. 12s. 6d. net. 


A Handbook on Death Duties. By H. ARNOLD WOOLLEY, 
Solicitor. Supplement to Sixth Edition by J. H. MuNKMAN, 
LL.B., of the Middle Temple, Barrister-at-Law. 1949, 
pp. 36. London: The Solicitors’ Law Stationery Society, 
Ltd. 2s. 6d. net, 

Oke’s Magisterial Formulist. Supplement to Thirteenth 
Edition. By J. P. WiLson, Solicitor, Clerk to the Justices for 
the County Borough of Sunderland. 1949. x and 80. 
London: Butterworth & Co. (Publishers), Ltd. ; Shaw & Sons, 
Ltd. 10s. 6d. net. 


The Principles of Mercantile Law. By J. CHARLESWORTH, 
LL.D. (Lond.), of Lincoln’s Inn, and the North-Eastern 
Circuit, Barrister-at-Law, Recorder of Scarborough. Seventh 
Edition. 1950. pp. xxxvi and (with Index) 396, London: 
Stevens & Sons, Ltd., and Sweet & Maxwell, Ltd. 15s. net. 

The Journal of Comparative Legislation and International Law. 
Third series. Vol. 31, Pts. 3-4. Edited by Professor F. H. 
Lawson, D.C.L., Assisted by Sir ARNOLD McNair, C.B.E., 
K.C., F.B.A., LL.D., and Professor H. C. GUTTERIDGE, K.C., 


LL.D. 1949. pp. viii and 132. London: Society of 
Comparative Legislation. 10s. net. 


THE WEEK 


Imported Apples (Amendment No. 3) Order, 1949, 
No. 2435.) 

Imported Deciduous Fruit (Amendment No. 2) Order, 1949, 
(S.1. 1949 No. 2433.) 

India (Consequential 
No. 2411.) 

Juries (No. 2) Order, 1949, (5.1. 1949 No. 2391.) 

King’s Lynn—Sleaford— Newark Trunk Road 
By-pass) Order, 1949, (S.1. 1949 No. 2423.) 

Kitchen Waste (Licensing of Private Collectors) 
No. 3) Order, 1949. (S.I. 1949 No. 2410.) 


(S.I. 1949 


Provision) Order, 1949. (S.I. 1949 


(Heckington 


(extension 


Local Government (Grants and Payments) Regulations, 1949, 
(S.I. 1949 No. 2401.) 
London—Fishguard Trunk Road (Neath One-Way Streets) 


Order, 1949. (S.I. 1949 No. 2424.) 

London Traffic (Prescribed Routes) (No. 34) Regulations, 1949. 
(S.I1. 1949 No. 2445.) 

Manchester Royal Infirmary (Cheadle Roydl Hospital) Order, 


1949, (S.I. 1949 No. 2398.) 

Marriage (Prescription of Forms) Regulations, 1949. (S.1. 1949 
No. 2414.) 

Metropolitan Water Board (Bexley) Order, 1949, (S.I. 1949 
No. 2451.) 


Mid-Wessex Water Order, 1949. (5.1. 1949 No. 2404.) 

Movement of Live Poultry from Orkney Islands (Revocation) 
Order, 1949. (S.I. 1949 No. 2428.) 

National Health Service (Executive Councils) 
(No. 2) Regulations, 1949. (S.I. 1949 No. 2447.) 

National Youth Employment Council and Advisory Committees 


Amendment 


for Scotland and Wales (Membership) Order, 1949.  (S.1. 1949 
No. 2394.) 
Newsprint (Prices) (Amendment No. 6) Order, 1949. (S.I. 1949 


No. 2446.) 
Patents Kules, 1949. 
Pearl Barley (Revocation) Order, 1949, 
Plywood Prices (No. 2) Order, 1949. 
Purchase Tax (No. 4) Order, 1949. 
Purchase Tax (No. 5) Order, 1949. 
Purchase Tax (No. 7) Order, 1949. 


(S.I. 1949 No. 2385.) 

(S.I. 1949 No. 2407.) 
(S.I. 1949 No. 2382.) 
(S.I. 1949 No. 2357.) 
(S.I. 1949 No, 2358.) 
(S.I. 1949 No. 2443.) 


Rationing (Personal Points) (Amendment) Order, 1949. 
(S.I. 1949 No. 2422.) 
Road Vehicles (Temporary Importation for Touring) 


Regulations, 1949. (S.I. 1949 No. 2431.) 
Rules of the Supreme Court (No. 3), 1949. 
As to these Rules, see p. 2, ante. 
Rye (Control of Mills and Products) (Revocation) Order, 1949, 
(S.I. 1949 No. 2406.) 


(S.I. 1949 No. 2399.) 


36 THE 


Measures: Variation of First 
(S.I. 1949 No. 2381.) 


Order, 1949. (S.1. 


Sale of Food (Weights and 
Schedule) Regulations, 1949. 

Transfer of Functions (limber) 
No. 2389.) 

Transfer of Stock 
No. 2413.) 

Utility Cloth and Utility Household Textiles (Maximum Prices) 
(Amendment No. 5) Order, 1949. (S.I. 1949 No. 2413.) 


1949 


(Exemption) Order, 1949. (S.I. 1949 
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Utility Mark and Apparel and Textiles (General Provisions) 
(Amendment No, 5) Order, 1949. (S.I. 1949 No. 2417.) 

Vessels (Temporary Importation) Regulations, 1949. (S.I. 1949 
No. 2432.) 

Ware Potatoes (Amendment No. 2) Order, 1949. 

Weights and Measures (Board of Trade Standard 1 hundred- 
weight, 4 hundredweights, 5 hundredweights and 10 hundred- 
weights) Order, 1949. (S.I. 1949 No. 2390.) 


NOTES AND NEWS 


Professional Announcement 
Mr. G. KENNETH WRIGHT and Mr. Howarp S. JOHNSON 
announce that, as from the Ist January, 1950, they have taken 
into partnership Mr. RoNALD BaTEs, who has been associated 
with them for some years. The practice will in future be con- 
tinued under the name of WriIGHT, JOHNSON & Bates, at 
231 Strand, London, W.C.2, and 37 East Street, Brighton. 


Honours and Appointments 

Mr. W. BuRNSTONE, senior assistant solicitor to Derby 
Corporation, has been appointed chief assistant solicitor to the 
East Midlands Gas Board. 

Mr. J. B. Harwoop, clerk to Denby Dale Urban District 
Council, has been appointed clerk to Otley Urban District 
Council. 

Mr. A. R. SHott, deputy town clerk of Torquay, has been 
appointed clerk and solicitor to Southwick (Sussex) Urban 
District Council. 

The Council of The Law Society have announced the following 
appointments of Area Secretaries under the Legal Aid and Advice 
Act, 1949: Area No. 1 (London), Mr. J. C. HopGcson; Area 
No. 2 (Croydon), Mr. C. A. Potrer; Area No. 3 (Reading), 


Mr. A. F. S. Pottock ; Area No. 4 (Bristol), Mr. P. T. F. Smitu; 
Area No. 5 (Cardiff), Mr. H. M. Ltoyp; Area No. 6 (Birmingham), 
Mr. E. J. T. MattrHEws ; Area No. 7 (Manchester), Mr. W. G. F. 


BALLANTYNE; Area No. 8 (Newcastle-upon-Tyne), Mr. G. R. 
But_; Area No. 9 (Leeds), Lt.-Col. S. C. Simons; Area No. 10 
(Nottingham), Mr. T. C. Bracc; Area No. 11 (Cambridge), 
Mr. T. B. Dattry; Area No. 12 (Chester), Mr. E. K. Davies, 
The appointments become effective on Ist February next, or as 
soon as possible thereafter. 


Personal Notes 

The Rev. John Rodger Dingle, formerly curate at St. Cuthbert’s, 
Shadforth, Durham, and son of the late Mr. F. B. Dingle, who 
was Sheffield Magistrates’ Clerk and a one-time editor of 
Stone’s Justices’ Manual, has passed The Law Society’s Final 
Examination. His brother, Mr. P. B. Dingle, is Town Clerk 
of Manchester. 

Mr. Rupert R. Lewis, solicitor, of Cheltenham, a well-known 
Gloucestershire Freemason, has been appointed Provincial 
Grand Secretary for the county. 

Mr. John Stretton Richardson, a Leicester solicitor, was 
married on 3rd January to Miss Phyllis Margaret Webb. 


Mr. L. A. Walne, assistant solicitor to Liverpool Corporation, 
recently acted as court interpreter when the captain of a Russian 
ship, answering summonses for disobeying pilotage regulations, 
was found to speak very little English. Mr. Walne served with 
the British Air Force of Occupation in Germany as liaison officer 
with the Russian forces. 

Miscellaneous 

An inaugural lecture will be given at the London School of 
Economics and Political Science, Houghton Street, Aldwych, 
W.C.2, by Prof. L. C. B. Gower, LL.M. (Sir Ernest Cassel Professor 
of Commercial Law), on ‘‘ English Legal Training,” at 5 p.m., 
on Tuesday, 24th January, 1950. The chair will be taken by 
The Rt. Hon. Lord Justice Denning. Admission free, without 
ticket. 

A lecture on ‘‘ The Application of Islamic Law and Customary 
Law in North Africa ’’ will be given at the School of Oriental 
and African Studies, University of London, W.C.1, by 
Professor G. H. Bousquet, Professor of Islamic Law and Sociology, 
University of Algiers, at 5.30 p.m., on Tuesday, 17th January, 


1950. The chair will be taken by Professor S. G. Vesey- 
Fitzgerald, LL.D., M.A., Dean of the Faculty of Laws, University 
of London. The lecture is addressed to students of the 
university and to others interested in the subject. Admission 
free, without ticket. 

The Board of Trade, with the concurrence of the Treasury as 
to fees, have made the Business Names Rules, 1949 (S.I. 1949 
No. 2441, dated 22nd December, 1949, price 9d.), by which 
the existing Business Names Rules, 1917-48, are revoked and 
reproduced, without any material changes, in one Statutory 
Instrument. 

The Lands Tribunal Act, 1949, came into operation on the 
Ist January, 1950. The office of the Lands Tribunal is at 
24 Abingdon Street, Westminster, S.W.1, and all communications 
should be addressed to the Registrar at that address, 


SOCIETIES 

A Special General Meeting of members of THE Law Society 
will be held at the Society’s Hall, Chancery Lane, W.C.2, on 
Friday, 27th January, at 2 p.m. 

THE Union SoclETY OF LonDON, which meets in the Common 
Room, Gray’s Inn, at 8.0 p.m., announces the following subjects 
for debate in January: Wednesday, 18th January: ‘ That the 
influence of the Stock Exchange is inimical to the interests of 
this country ’’; Wednesday, 25th January: ‘‘ That the present 
attempt to close the dollar gap is injurious to the interests of the 
Western Powers.” 

The following extract is taken from the Evening Standard, 
31st December, 1949 :— 

‘‘Roles were reversed in the Law Society Hall in Chancery 
Lane last night, when thirty of the solicitor members, in aprons 
and caps, served dinner to the ninety-six waitresses, plumbers, 
porters and members of the catering staff, at their annual 
party. Then they all went upstairs to the dark-panelled book- 
lined common room to dance, drink and play parlour games. 
At 8.45 the light$ were lowered. It was rumoured ‘ Moira 
Shearer is going to dance.’ Into the room skipped seventy-four- 
year-old linen keeper Mary Greatbatch in a peach ballet skirt 
with red bedroom slippers. She danced a skit on the Red 
Shoes ballet. Mary came to The Law Society in 1921 and 
claims record service: ‘I have never missed a day in all that 
time—and I have loved every minute of it,’ she said.” 
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